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DEMOCRACY RESTORATION ACT OF 2009 


TUESDAY, MARCH 16, 2010 

House of Representatives, 

Subcommittee on the Constitution, 

Civil Rights, and Civil Liberties, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:06 p.m., in room 
2141, Rayburn House Office Building, the Honorable Robert C. 
“Bobby” Scott, acting Chairman of the Subcommittee presiding. 

Present: Representatives Scott, Conyers, Watt, Cohen, Jackson 
Lee, Chu, Sensenbrenner, and Franks. 

Staff present: (Majority) Keenan Keller, Counsel; David 
Lachman, Subcommittee Chief of Staff; and (Minority) Paul Taylor, 
Minority Counsel. 

Mr. Scott. The Subcommittee will come to order. 

Today, the Subcommittee examines one of the cornerstones of our 
democracy, the right to vote in a free and fair election. That right 
is denied an estimated 5.3 million Americans because of felony con- 
victions. As many as four million of these have already completed 
their sentences. 

Chairman Conyers of the full Committee has introduced legisla- 
tion to deal with that problem. H.R. 3335, the “Democracy Restora- 
tion Act of 2009,” of which I am a proud sponsor, would restore the 
franchise of people who have paid their debt to society. 

Disenfranchisement has real consequences. Although this Com- 
mittee has been in the forefront of efforts to reintegrate ex-offend- 
ers into society, these disenfranchisement laws stand as a major 
impediment to that important goal. 

Excluding people who have paid their debts to society from the 
mainstream of our Nation serves no useful purpose, but it does un- 
dermine the legitimacy of our elections and runs against our goals 
of returning people to the community and helping them leave be- 
hind the wrongdoing of their past. 

In the last Congress, President Bush signed the Second Chance 
Act. It represents a bipartisan recognition that we must do more 
to reintegrate ex-offenders into the community. Voting rights legis- 
lation is an important step in that direction. 

This Committee was also the driving force behind the extension 
of the Voting Rights Act, which stands as a crowning achievement 
in this Nation’s march to full participation in our democracy. Un- 
fortunately, we still have work to do. Not only are ex-offenders 
disenfranchised, but efforts to purge ex-offenders from the rolls 

( 1 ) 
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have resulted in thousands of qualified voters losing their right to 
vote. 

Confusion over these laws — for example, whether they apply to 
people on probation or parole, or whether misdemeanors may be in- 
volved — and criminal penalties for people who get it wrong intimi- 
dates people with every right to vote from exercising that right. 

Disenfranchisement of ex-offenders has a disproportionate impact 
on minority communities. Nationwide, 13 percent of African Ameri- 
cans have lost their right to vote, and that is seven times the na- 
tional average. In eight States, more than 15 percent of African 
Americans cannot vote due to felony convictions, and in three of 
those States, more than 20 percent of the African American voting 
age population has lost the right to vote. 

These statistics have consequences far beyond the rights of the 
disenfranchised individual. It can marginalize the entire commu- 
nity. In fact, many elections are decided by the margin of who is 
disenfranchised. 

The voice of these communities and our system of self-govern- 
ment are diminished. The entire community is disenfranchised. 
And, in fact, they also prevent those who are disenfranchised from 
having a voice in policies that led to the disenfranchisement. By 
not being able to vote, they have no voice in democracy. 

They have no vote in the appropriations and how we appropriate 
money for education, for example. They have no vote in criminal 
justice laws, and no voice in the selection of the police, prosecutors 
and judges. And in fact, in many areas, there is a political impera- 
tive to use disenfranchisement to win elections. 

And so, we need to make sure that everyone has the right to 
vote, so that everyone’s voice is heard. 

States have begun to recognize the injustice of the ex-offender 
disenfranchisement. Since 1997, 19 States have expanded voter eli- 
gibility for ex-offenders. 

These reforms have restored the franchise to over 750,000 citi- 
zens. Republican governors in Louisiana, Florida and Rhode Island, 
as well as Democratic governors in Iowa, Maryland, North Carolina 
and Washington State have worked to advance the reform of ex-of- 
fender franchises. 

Now, we know that, from a Federal point of view, this is a com- 
plicated, constitutionally complicated matter, because the Constitu- 
tion specifically allows States to disenfranchise voters. But under 
the Voting Rights Act, even legal procedures can be proscribed, if 
they are utilized in an intentionally discriminatory way, or in a 
way that has a discriminatory effect. 

So, we are going to see what the options are. Even though this 
may be legal, we may be able to restore some rights. 

So, today, we are joined by a distinguished panel of witnesses, 
and I look forward to their testimony, and now recognize the 
former Chair of the full Committee, the gentleman from Wisconsin, 
Mr. Sensenbrenner. 

[The bill, H.R. 3335, follows:] 
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niTH CONGRESS 
1st Session 


H. R. 3335 


To sec'iii’e the Federal voting rights of persons who have been released 
from incarceration. 


IN THE HOUSE OF REPRESENTATI\H]S 

July 24, 2009 

Mr. Conyers (for himself, Mr. Nadler of Kew York, Mr, Gray"SOn, Mr. 
G-RIJalva, Mr. Stark, Ms. Waters, Mr. .Payne, Ms. Norton, Mr. 
Dayys of Illinois, Mr. FRANK of Massachusetts, Jli'. KlNOHEY", Ms. J.AGK- 
son-Lee of Texas, Ms. Kif aatriOk of Michigan, Mr. Lewis of Georgia, 
Mr. Kangbl, Ms. Lee of California, Ms. Ftj.dgb, Mj\ Meek of Florida, 
Mr. Gotten, Mr. Tttompson of Mississippi, Ms. Ct-artce, Mr. Rttstt, Ms. 
SGHAICOWSKY, Mr. JACKSON of Illinois, Mr. MOSAN of Virginia, Mr. 
Hastings of Florida, Mr. Johnson of Georgia, Mr. Scott of Virginia, 
and Mr. Honela) introduced the foilOYang bill; which was referred to the 
Cornmitlee on the Judiciary 


A BILL 

To secure the Federal voting rights of persons who have 
been released from incarceration. 


1 Be it enacied by idle Senate a/nd House of Represent a- 

2 tines of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Democracy Restoration 


5 Act of 2009’T 
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2 

1 SEC. 2. FINDINGS. 

2 The (JorigTcss makes the tojlGwing tnidiTigs: 

3 (1) The right to vote is the most basic coiistitu- 

4 tive act of citizenship. Regaining the i-ight to vote 

5 reintegrates offenders into free society, helping to 

6 enhance public safety. 

7 (2) Article 1, section 4 of the Constitiitiou of 

8 the United States grants Congress uitiniate su[)er- 

9 visoiy power over Federal elections, an authority 

10 which has repeatedly been upheld by the Supreme 

1 1 Court. 

12 (8) Basie constitutional principles of fairness 

13 and equal protection require an equal opportunity 

14 for Ameri(‘ans to vote in Federal elections. The right 

15 to vote may not be abridged or denied by the United 

16 States or by any State on a,c<!ount of racu, (-olor, 

17 gender or prerious condition of sei-vatude. The 14th, 

18 15th, 19tli, 24th, and 26th Anendnients to the Con- 

19 stitution empower Congress to enact measures to 

20 protect the right to vote in Federal elections. 

21 (4) There are three areas where discrepancies 

22 in State laws legarditig felony convictions lead to 

23 unfairness in Federal elections: (A) there is no uni- 

24 form standard for voting in Federal elections which 

25 leads to an unfair disparity and unequal partieipa- 

26 tioii ill Federal elections based solely on where a per- 
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3 

1 son lives; (13) laws governing the restoration of vot- 

2 ing rights after a felony (‘onvictioii vai^' throughout 

3 the eountiy and persons in some States can easity 

4 rcsgain their wrting rights whih' in other States per- 

5 sons effectively lose their right to vote permanently; 

6 and (C) State diseufrauchiseinent laws dispi'opoi'- 

7 tionately impact racial and ethnic minorities. 

8 (5) Diseiifranchisement results from varying 

9 State laws that restrict voting while midcr some 

10 form of criminal justice supervision or after the com- 

1 1 plction of a felony sentence in some States. 'fVo 

12 States do not disenfrancMse felons at all (Maine and 

13 Vhrmont). Foi't 3 ^-cight States and the District of Co- 

14 lunibia have disenfranchisement laws that deprive 

15 convicted offenders of the right to vote while thev^ 

16 are in prison. Tn 35 States, competed offenders mav^ 

17 not vote while thej? are on parole and 30 of these 

18 States disenfranchise felonj^ probationers as well. In 

!9 10 States, a conviction can result in lifetirne dis- 

20 enfranchisement. 

21 (6) An estimated 5, 300, 000 Americiaiis, or 

22 about 1 in 41 adults, current^ cannot vote as a re- 

23 suit of a feloiw eomhlion. NearA 4,000,000 (74 

24 percent) of the 5,300,000 disqualified voters are not 

25 in prison, but are on probation or parole, or are ex- 


■HR 333S m 



6 


4 

1 offenders. Approximately 2,000.000 of those iiidhdd- 

2 uids are iiidiAdduals who have (iompleted their entire 

3 sentence, including probation and parole, j’et remain 

4 disenfraiiehised. 

5 (7) In those States that disenfranchise ex-of- 

6 fenders, the light to vote can be legained in theory, 

7 but in practice this possibility is often granted in a 

8 nonunifomi and potentially discriminatory manner. 

9 Offenders must cither obtain a pardon or order from 

10 the Governor or action by tlie parole oi' paidon 

1 1 board, depending on the oftcnsc and State. Offcnd- 

12 ers coimcted of a Federal offense often have addi- 

1 3 tional barriers to regaining voting rights. 

14 (8) State disenfranchisement laws dispropor- 

15 tionately impact racial and ethnic minorities. Fight 

16 percent of the African-American population, or 

17 2,000,000 Afi*ican-Amerieans, are disenfranchised. 

18 Given current rates of incarceration, approximatelj' 

19 one in three of the next generation of Afriean-Amer- 

20 ican men will be disenfranchised at some point dur- 

21 ing their lifetime. Hispanic citizens are also dis- 

22 proportionately disenfranchised based upon their dis- 

23 proportionate representation in the criminal justice 

24 sj’^stem. 


•HR S333 m 
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5 

1 (9) Disenfranchising citizens who have been 

2 (‘onvi(ite(l of a felony offense and who are living an<l 

3 “working- in the commurnty serves no eompelling 

4 State int«H’est and hinders th<!ir rehaloilitation an<i 

5 reintegration into society. 

6 (10) State disenfranchisement laws can sup- 

7 press electoral participation among eligible voters by 

8 discouraging voting among family and community 

9 members of disenfranchised persons. Future clce- 

10 toral participation !iy the children of disenfi'atichised 

1 1 parents may be impacted as well. 

12 (11) The United States is the only Western de- 

1 3 mocracy that permits the permanent denial of voting 

14 rights to individuals -^Utli felony comlctions. 

1 5 SEC. 3. RIGHTS OF CITIZENS. 

16 The right of an indmdual who is a citizen of the 

17 United States to vote in any election for Federal office 

1 8 shall not be denied or abridged because that individual has 

1 9 been eonvicted of a erimina! offense unless such indiUdual 

20 is seiUng a felony sentence in a correctional institution 

21 01 ' fax'ility at the time of the eledion. 

22 SEC. 4. ENFORCEMENT. 

23 (a) Attorney General. — TIk; Attorney General 

24 may, in a civil action, obtain such declaratoiy or injunctive 

25 relief as is nec.essaiy to remedy a violation of this Act. 


•HR 3333 m 
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6 

1 (b) Pim?ATE Right of Action. — 

2 (1) A person who is aggriCTed by a \iola.tion of 

3 this Act may prowde WTitten notice of the violation 

4 to the (diief election officdal of the State involved. 

5 (2) Except as provided in paragraph (3), if the 

6 violation is not con-ected within 90 days aftei* I'eceipt 

7 of a notice under paragraph (1), or within 20 days 

8 after receipt of the notice if the violation occurred 

9 within 120 days before the date of an election for 

10 Federal office, the aggiieved pei'soii may, in a civil 

1 i action, obtain dcelaratoiy or iniiinetAc relief with ro- 
ll spect to the violation, 

13 (3) If the violation occurred within 30 days bo- 

14 fore the date of an election for Federal office, the 

15 aggiievrd person need not provide notice to the chief 

16 election official of the State under paragraph (1) be- 

17 fore bringing a civil action to obtain deelaratorv' or 

1 8 iiijuiictwe relief with respect to the violation. 

! 9 SEC. S. NOTIFICATION OF RESTORATION OF VOTING 

20 RIGHTS. 

21 (a) State Notification. — 

22 (1) Notification. — On the date determined 

23 under paragraph (2), each State shall notify in writ- 

id ing any individual who has been convicted of a 

25 (‘riminal offense under the law of that State that 


•HR 3335 m 
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7 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


i 

such individual has the right to vote in an election 
for Federal office pursuant to the Democracy Res- 
toration Act and nia}- register to vote in an}^ such 
election. 

(2) Date of xotificatton. — 

(A) Felony conviction. — In the case of 
such an indiAdual who has been convicted of a 
felony, the notification i-equired under para- 
graph (1) shall be given on the date on which 
the individual — 

(i) is sentenced to scn?c only a term 
of probation; or 

(ii) is released from the custodv' of 
that State (other than to the custody of 
another State or the Federal Govemment 
to seiwe a term of imprisonment for a fel- 
ony conviction), 

(B) Misdemeanor conduction. — In the 
ease of such an indiwdual who has been eon- 
vdeted of a misdemeanor, the notification re- 
(juired under paragraph (1) shall be given on 
the date on which such indhddual is sentenced 
by a State court.. 

(b) Federal Notification, — 


■HR S333 m 
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3 
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8 
9 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


8 

(1) Notification. — On the date determined 
under paragraph (2), the Direcdor of the Bureau of 
Prisons shall notify in wi’iting any indhidual who 
has been eorodcdiMl of a (‘rirninal offense under Fed- 
eral law that such indiwdual has the right to vote 
in an election for Federal office pursuant to the De- 
mocracy Restoration Act and may register to vote in 
any such election. 

(2) Date of notification. — 

(A) FelONI' conviction. — In the ease of 
such an indiridual who has been convieted of a 
felony, the notification required under para- 
graph ( 1 ) shall be given on the date on which 
the indhddual — 

(i) is sentenced to senr only a term 
of probation by a court established by an 
Act of Congress; or 

(ii) is released from the custody of the 
Bureau of Prisons (other than to the cus- 
tody of a State to seiwe a term of impris- 
onment for a felony (•oririciiou). 

(B) Misdemeanok comuCTiON. — In the 
(‘ase of such an indiridual wdio has been con- 
victed of a niisdemeanor, the notification re- 
(juired under paragraph (1) shall he given on 
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9 

1 the date on which scich indhddual is sentenced 

2 l)y H State (*ouit. 

3 SEC. 6. DEFINITIONS. 

4 For puri)()ses of tliis Act: 

5 (1) Correctional insttttttion or eacil- 

6 ITT’. — The term “correctional institution oi' facility” 

7 means any [>rison, penitentiaiy, jail, or other institu- 

8 tion or facility for the confinement of individuals 

9 corodetcd of criminal offenses, whether puhlicA or 

10 [uivately operated, except that such term does not 

] i include any residential community^ treatment center 

12 (or similar public or private facility). 

13 (2) Flection. — The term “election’' means — 

14 (A) a general, special, primary, or ranoff 

15 election; 

16 (B) a convention or caucus of a political 

17 party held to nominate a candidate; 

18 (C) a piimaiy election held for the selee- 

19 tion of delegates to a national nominating con- 

20 vention of a political party; or 

21 (D) a primarv^ election held for the exjrres- 

22 sion of a preference for the nomination of per- 

23 sons for election to the office of Presid(!iit. 

24 (3) Federal office. — The term “Federal of- 

25 fic'e” means the office of President or Vice President 


•HR 3333 m 
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10 

1 of the United States, or of Senator or Kepresenta- 

2 tive in, or Delegate or Resident Uormnissioner to, 

3 the Congress of the United States. 

4 (4) Probation. — T he term “probation” means 

5 probation, imposed by a Federal, State, or local 

6 court, with oi' without a condition on the individual 

7 involved concerning — 

8 (A) the individual’s freedom of movement; 

9 (1?) the pajmicnt of damages by the indi- 

10 vidual: 

1 1 (C) periodic reporting by the individua! to 

12 an officer of the court; or 

13 (1)) supendsion of the individual bv’ an of- 

14 ficer of the court. 

1 5 SEC. 7. RELATION TO OTHER LAWS. 

16 (a) State Laws Relating to Voting Rights. — 

17 Nothing- in this Act shall be construed to prohibit the 

1 8 States from enacting any State law which affords the right 

19 to vote in any election for Federal office on terms less 

20 restrictive than those established by this Act. 

21 (b) Pertain Federal Acts. — T he rights and rem- 

22 edies established by this Act are in addition to all other 

23 rights and remedies providisd by law, and neither rights 

24 and remedies established by this Act shall supersede, re- 

25 strict, or limit the appli(;ation of the Voting Rights Act 
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11 

1 of 1965 (42 U.S.C. 1973 et seq.) or the National Voter 

2 Registration Act (42 U.S.C. 1973-gg'). 

3 SEC. 8. FEDERAL PRISON FUNDS. 

4 No State, unit of l<)(‘al government, or other person 

5 may receive or use, to construct or otliei-wise improve a 

6 prison, jail, or other place of incarcei'ation, any Fedei'al 

7 grant amounts unless that person has in effect a program 

8 under which each individual ineareei'ated in that persoiiN 

9 jurisdiction who is a citizen of the United States is noti- 
!0 fled, upon release from such incarceration, of that individ- 
1 i uahs rights under section 3. 

12 SEC. 9. EFFECTIVE DATE. 

13 This Act shall apjily to citizens of the United States 

14 voting in any election for Federal office held after the date 
1 .5 of the enactment of this Act. 


•HR 33SS m 



14 


Mr. Sensenbrenner. Thanks very much, Mr. Chairman. 

A core provision of this hill provides the States can only deny fel- 
ons currently serving their sentences the right to vote, and that ex- 
felons, along with all people who are subject to parole or probation, 
must be allowed to vote, the laws of their States to the contrary 
notwithstanding. 

This legislation would thereby void the laws in 48 out of 50 
States, as well as the District of Columbia, that forbids felons from 
voting in varying degrees. Those States include my own State of 
Wisconsin, where people lose their voting rights if they are incar- 
cerated, or on parole, or on probation. 

As former Judge Henry Friendly said, someone who “breaks the 
law may fairly be thought to have abandoned the right to partici- 
pate in making them, and that it scarcely can be deemed unreason- 
able for a State that the perpetrators of serious crimes shall not 
take part in electing the legislators who make the laws, the execu- 
tives who enforce them and the prosecutors who must try them for 
further violation, or the judges who are to consider their cases.” 

When the 11th Circuit, speaking en banc, upheld Florida’s felon 
voting roll, it said that felon disenfranchisement laws are deeply 
rooted in this Nation’s history. Between 1776 and 1821, 11 States 
disenfranchised persons convicted of serious crimes. And by the 
time of the Civil War, more than two dozen out of the then 34 
States had enacted similar laws. 

By the time the 14th Amendment was adopted, 29 States had 
long since established felon disenfranchisement laws. 

This long history clearly refutes any suggestion that those laws 
were racially motivated. As the en banc 11th Circuit observed, at 
that time, the right to vote was not extended to African Americans. 
And therefore, they could not have been the targets of any felon 
disenfranchisement law. 

Indeed, the 14th Amendment itself explicitly permits States to 
adopt such laws. The framers of the Civil War amendment ex- 
pressly included in Section 1 of the 14th Amendment terms that 
provide for a State’s denial of voting rights “for participation in re- 
bellion or other crime,” and made clear that such laws could not 
serve as the basis for reducing their representation in Congress. 

As the Supreme Court held in Richardson v. Ramirez, Section 2 
is an affirmative sanction by the Constitution of the exclusion of 
felons from the vote, including felons like the plaintiff in that case, 
who had finished their sentences. And a unanimous Warren era 
court decision recognized that a criminal record is one of the factors 
which a State may take into consideration in determining the 
qualifications of voters. 

As the 6th Circuit has said, felons are not disenfranchised be- 
cause of an immutable characteristic such as race, but rather be- 
cause of their conscious decision to commit a criminal act for which 
they assume the risks of detention and punishment. 

The majority opinion among the Federal circuits also reject the 
notion that the Voting Rights Act of 1965 can invalidate felon dis- 
enfranchisement statutes on the grounds that such laws have a ra- 
cially disproportionate impact on minorities, while the 9th Cir- 
cuit — which is the most overturned circuit in the country — held 
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that the VRA can cover felon disenfranchisement laws. The en banc 
11th Circuit and the 2nd Circuit have soundly rejected that claim. 

As the 11th Circuit stated, the Voting Rights Act — an entirely 
one-sided legislative history on that point — is supported by subse- 
quent congressional acts. Since 1982, Congress has made it easier 
for States to disenfranchise felons. For example, the National Voter 
Registration Act of 1993, which was signed into law by President 
Clinton, not only provides that a felony conviction may be the basis 
for cancelling a voter’s registration, but it also requires Federal 
prosecutors to notify State election officials of Federal felony con- 
victions. 

The Help America Vote Act of 2002 also instructs State election 
officials to purge disenfranchised felons from their computerized 
voting lists on a regular basis. 

Finally, regardless of the merits of this bill, it is doubtful that 
Congress even has the constitutional authority to enact it, because 
doing so would exceed Congress’ enforcement powers under the 
14th and 15th Amendments. In the 1997 case of City of Boerne v. 
Flores, the Supreme Court held that Congress cannot enact laws in 
support of the constitutional equal protection requirement, unless 
Congress has first developed a legislative record that demonstrates 
a history and pattern of unconstitutional State conduct. 

Not only has that legislative record not been compiled, but for 
the reasons outlined above, it does not appear that it ever could be 
compiled, considering the vast weight of countervailing historical 
evidence. 

Still, I look forward to hearing from all our witnesses today. And 
I think those who are in support of this bill had better answer this. 

Mr. Scott. Thank you. 

And we are joined by the gentleman from Tennessee, Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to make an opening statement, for this has been an issue 
very close to my heart during most of my legislative career. 

In 1986 as a State senator, I passed a bill in Tennessee that 
changed the voting rights in Tennessee, and allowed for people who 
had previously been declared infamous not to have voting rights, 
to get their voting rights restored in a simple process, in a simple 
procedure. And from 1986 to 1996, that law rested on the books, 
and it was known as the “Cohen period.” 

In 1996, because of the Tennessee district attorney generals con- 
ference, the law was changed. Over my vote, and maybe one other 
person’s, it was changed. It made me realize at that time that part 
of the impetus, besides the racial implications — which I think are 
clear, de facto, not de jure, necessarily racism — was that the D.A.s 
who put these people in jail did not want to see those people come 
back to vote, because they would not vote for that D.A. 

And that is not right either. It is politically covering your rear. 
And that is what happened when they changed the law in Ten- 
nessee. 

And then, in 2006, we changed the law again. And we changed 
it back to a simple procedure similar to what it was in 1986 to 
1996. 

However, an individual from East Tennessee — a Republican in 
the house — put an amendment on, to say that you could not get 
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your voting rights restored if you were behind in your child sup- 
port. Well, spend some time in prison. I think you are going to be 
behind in your child support, because you are not earning any 
money. 

And we know that that was another effort, and that it was chal- 
lenged. But it was accepted in the house, which is something I wish 
would not have happened, but I was in the senate. The ACLU chal- 
lenged that action, but I think the courts said that it was not — that 
they were not successful in their court challenge. So, we still have 
that problem in Tennessee. 

The bottom line is, Mr. Chairman, this is a vestige of Jim Crow. 
And I do not care if it is in Wisconsin, if it is in Utah, if it is in 
Alaska. It is a vestige of Jim Crow. And it needs to go. And if the 
Constitution — if there is a problem, we need to find a way to get 
around it. 

And while the distinguished former Chairman of this Committee 
submits that the 9th Circuit is the most overturned circuit, I think 
that is a condemnation of the Supreme Court of the United States, 
not a condemnation of the 9th Circuit, that is more likely on point, 
correct and moving this country forward. So, because it is over- 
turned, that is a badge of honor. 

And the fact is, Mr. Chairman, this is an important hearing. We 
need to make sure that all these type of laws, that in their heart 
and their soul are evil and trying to put a scarlet letter — Hester 
Prynne does not have the A on her chest anymore. We have grown 
since Hester Prynne and “The Scarlet Letter.” 

And this is an eternal scarlet letter put on people, which is con- 
trary to all Christian, Judeo-Christian types of theories, that peo- 
ple can be recovered, can be redeemed, should have an opportunity 
and should be given a stake in society. 

And if people cannot vote, they do not have a stake. And so, they 
are going to stay out of society and they are going to be recidivists. 
It is just wrong. 

And I appreciate Mr. Conyers’ bill, and we need to do all we can 
to pass it. 

Thank you so much. 

Mr. Scott. Thank you. 

We have a distinguished panel with us today. 

The first speaker will be Hilary Shelton, director of the NAACP’s 
Washington bureau, senior vice president for advocacy and policy. 
In this capacity he has advocated on behalf of crucial civil rights 
legislation such as the Civil Rights Act of 1991, the reauthorization 
of the Voting Rights Act, the Help America Vote Act. He holds de- 
grees in political science, communications and legal studies at 
Howard University, University of Missouri at St. Louis and North- 
eastern University, respectively. 

Roger Clegg is the president and general counsel for the Center 
for Equal Opportunity. From 1982 to 1993, he held a number of po- 
sitions with the Department of Justice, including assistant solicitor 
general, and has served in the Civil Rights Division and Environ- 
mental Division. He is a graduate of Rice University and Yale Law 
School. 

Burt Neuborne is a professor of civil liberties at New York Uni- 
versity School of Law. He has served as the legal director of the 
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Brennan Center for Justice at NYU since its founding in 1995. In 
addition to his work at the Brennan Center, he served on the New 
York City Human Rights Commission from 1988 to 1992, and as 
the national legal director of the ACLU from 1981 to 1986. 

Hans Spakovsky is a senior legal scholar at the Center for Legal 
and Judicial Studies at the Heritage Foundation. He served in the 
Department of Justice as counsel to the assistant attorney general 
for civil rights from 2002 to 2005, and as a commissioner of the 
Federal Elections Commission in 2006 and 2007. He is a graduate 
of Vanderbilt University School of Law and received his B.S. from 
MIT. 

Carl Wicklund is the executive director of the American Proba- 
tion and Parole Association. He has over 37 years of experience in 
justice and human service fields that includes corrections program 
development and management. At the APPA he has been a mem- 
ber of the National Program Committee, chaired the Juvenile Jus- 
tice Committee and served on the board of directors. He holds a 
B.A. in psychology from Gustavus Adolphus College. 

Ion Sancho is a supervisor of elections for Leon County, Florida, 
serving since January 1989. He has been re-elected to five addi- 
tional terms. He is one of only three out of 67 supervisors of elec- 
tions in Florida without a party affiliation. He has devoted special 
attention to studying voting technology as an increasing participa- 
tion in our electoral system. He received a J.D. from Florida State 
University Law School and B.A. from Stetson University. 

Andres Idarraga is a native of Rhode Island. He was convicted 
of a felony when he was 20 and spent 6.5 years in prison. Since 
his release in June of 2004, he has worked hard to overcome his 
past, becoming a full-time student at Brown University while 
maintaining full-time employment and advocating on behalf of 
those disenfranchised due to felony conviction. 

He is currently in his second year at Yale Law School, and I have 
learned that he is going to be joining the office of the full Judiciary 
Committee as an intern later this year. 

I am pleased to welcome all of you. Your written statements in 
their entirety will be made part of the record, and I ask each of 
you to summarize your testimony in 5 minutes or less. 

To help you stay within that time, there is a timing device at the 
table that is right behind the water pitcher. So, that would help 
you stay within the time. The light will start ^een, switch to yel- 
low when there is 1 minute remaining, and will turn red when 5 
minutes are up. 

It is customary in this Subcommittee to swear in the witnesses, 
but we are going to skip that this time and just go with — starting 
with Mr. Shelton. 

TESTIMONY OF HILARY O. SHELTON, DIRECTOR, 

NAACP WASHINGTON BUREAU, WASHINGTON, DC 

Mr. Shelton. Thank you very much. And good afternoon. Chair- 
man Scott, Chairman Nadler, Ranking Member Sensenbrenner, 
Congressman Cohen and esteemed Members of this Subcommittee. 

Thank you so much for calling this important hearing and for 
asking me here today to share with you the NAACP’s position on 
this crucial piece of legislation. 
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The NAACP strongly supports H.R. 3335, the “Democracy Res- 
toration Act of 2009,” and urges its immediate enactment. At the 
heart of this debate, Mr. Chairman, is a question of rehabilitation, 
democracy and basic fairness. Currently, an estimated 5.3 million 
Americans across our Nation are denied the right to vote because 
of the laws that prohibit or restrict voting by people with felony 
convictions. 

Three-fourths of these Americans are no longer in jail. The De- 
mocracy Restoration Act would permit men and women to register 
and vote in Federal elections once they have been released from 
prison. 

The question as to whether or not these people should be allowed 
to vote is not a partisan question. Since 1997, 19 States that are 
considered both blue and red have amended felony disenfranchise- 
ment policies in an effort to restore voter eligibility. 

Felony disenfranchisement laws have had a racially and eth- 
nically disparate effect on minority Americans in general, and on 
African Americans quite specifically. Nationwide, an estimated 13 
percent, or one out of every eight African American men cannot 
vote, because of a prior felony conviction. This is seven times the 
national average. 

And while the majority of those Americans who are 
disenfranchised because of prior felony convictions are Caucasian, 
African Americans, who make up about 13 percent of the U.S. na- 
tional population, constitute about one-third, or 33 percent, of those 
disenfranchised. 

Furthermore, given the current rates of incarceration, three in 10 
of the next generation of African American men can expect to lose 
their right to vote at some point in their lifetime. In States that 
disenfranchise ex-offenders, as many as 40 percent of African 
American men may effectively and permanently lose their right to 
vote. 

One question that is frequently asked is, how many of these men 
and women would vote if they had an opportunity? It is, frankly, 
difficult to say. 

However, in 2006, voters in Rhode Island changed the law so 
that once a felon was released from prison, he or she was able to 
register to vote. Since probation or parole terms can run a decade 
or more, an estimated 15,000 people in that State were prevented 
from voting. After passage of the amendment, about 6,000 of these 
people registered to vote in the 2008 election. 

Felony disenfranchisement also has an impact at the community 
level. Voting is one way that people take responsibility for their 
lives and show a sense of ownership, or become a stakeholder in 
our great Nation. By prohibiting an individual from participating 
in an electoral process, we are decreasing the stake he or she may 
have in his or her own community. 

Furthermore, election laws — even those governing Federal elec- 
tions — are determined by individual States, and so, disenfranchise- 
ment laws may vary significantly across the country. On one hand, 
some States allow individuals to vote while they are incarcerated. 
On the other hand, 11 States currently do not allow people to vote 
once they are convicted of a felony offense, even after they have 
fully completed their sentences. 



19 


This leads to confusion and disparities. A perfect example of the 
vast disparities is right here in our own backyard. 

In Virginia, a felony conviction automatically results in a perma- 
nent disenfranchisement, yet just over the State line in West Vir- 
ginia, a person is allowed to register and vote once he or she leaves 
prison. As a result, less than 1 percent of the total population of 
West Virginia is disenfranchised, and all but 3.4 percent of African 
American populations of voting age are able to vote. 

In Virginia, almost 7 percent of the entire voting age population 
is disenfranchised due to a past felony conviction, and almost 20 
percent of the State’s African American population is locked out of 
the voting booth. 

Felony voting restrictions are the last vestige of voting prohibi- 
tion. When the U.S. was founded, only wealthy men were allowed 
to vote. Women, racial and ethnic minorities, illiterates and the 
poor were excluded. Most of these restrictions have all been elimi- 
nated over time, often with much debate, rancor and challenges. 

People who have served their time and been released from prison 
are the last Americans to be denied their highly cherished, basic 
right to vote. Furthermore, the fact that the States which dis- 
enfranchise the most African Americans tend to be in the South, 
makes these laws all the more suspect. 

In fact, in some States with more restrictive ex-felony disenfran- 
chisement laws, we have had African Americans report that their 
personal history — and, therefore, their voting eligibility — is ques- 
tioned, simply because of the color of their skin. 

Because the right to vote is such an important element of the 
democratic process, it is simply wrong to predicate it upon a system 
rife with racial disparities. 

And with the voting such an integral part of becoming a produc- 
tive member of American society, the way forward for our Nation 
should be a new paradigm in which we encourage ex-felons to vote, 
not prohibit them. 

Chairman, I would like to again thank the Committee for the op- 
portunity to speak, and I look forward to your questions. 

[The prepared statement of Mr. Shelton follows:] 
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Good morning Chairman Nadler, Ranking Member Sensenbrenner and esteemed 
members of the Subcommittee. Thank you so much for calling this important hearing 
and for asking me here today to share with you the NAACP’s position on this crucial 
piece of legislation. 

The NAACP strongly supports H.R. 3335, the Democracy Restoration Act, and we urge 
its immediate enactment. 

At the heart of this debate, Mr. Chairman, is a question of rehabilitation, democracy and 
fairness. Currently, an estimated 5.3 million Americans across our nation are denied 
the right to vote because of laws that prohibit or restrict voting by people with felony 
convictions. Three fourths of these Americans are no longer in jail. 

The Democracy Restoration Act would permit men and women to register and vote in 
federal elections once they have done their time, paid their debt to society, and have 
been released from prison. 

The question as to whether or not these people should be allowed to vote is not a 
partisan question: since 1997, 19 states, under both Democratic and Republican 
governors, states that are considered both “blue" and “red”, have amended felony 
disenfranchisement policies in an effort to reduce their restrictiveness and confusion 
while restoring voter eligibility. 

I am honored to be asked here today because felony disenfranchisement laws have 
had a racial and ethnically disparate effect on minority Americans in general and on 
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African Americans specifically. As a result of the racial disparities that continue to 
plague our criminal justice system, racial concentrations and differing state laws a vastly 
disparate number of the people who are disenfranchised are racial or ethnic minorities. 
Specifically, nation-wide, an estimated 13%, or one out of every 8 African American 
men cannot vote because of the law in the state where he resides and a prior felony 
conviction. This is seven times the national average. 

And while the majority of those Americans who are disenfranchised because of prior 
felony convictions are Caucasian, African Americans, who make up about 13% of the 
US population are disproportionately kept out of the voting booth: about 1 /3, or 33% of 
those disenfranchised are black. Furthermore, if prevailing trends continue, it is only 
going to get worse. Given current rates of incarceration, three in ten of the next 
generation of African American men can expect to lose their right to vote at some point 
in their lifetime. In states that disenfranchise ex-offenders, as many as 40% of black 
men may effectively and permanently lose their right to vote. 

In the last 30 years, due to the dramatic expansion of the criminal justice system and 
the continuing racial disparities among those incarcerated, former offender 
disenfranchisement laws have significantly affected the political voice of the African 
American community. The so-called “war on drugs” has had a disproportionate impact 
on African Americans; between 1985 and 1995, there was an unacceptably high 
incarceration increase of 306% for White Americans. Over the same time period, 
however, there was an unbelievable and completely unacceptable increase by 707% in 
the number of African Americans in state prison for a drug offense. 

African Americans are disproportionately losing their right to vote. More than 60% of 
the people in prison today are racial and ethnic minorities. For Black males in their 
twenties, 1 in every 8, or 12.5% is in prison or jail on any given day. African Americans 
are incarcerated at nearly six (5.6) times the rate of white Americans, and Hispanics are 
incarcerated at nearly double (1 .8) the rate of whites Americans. 

One question that is frequently asked is how many of these men and women would vote 
if they were allowed to? It is, frankly, difficult to say. In 2006, however, voters 
approved an amendment to the Rhode Island Constitution which changed the law so 
that once a felon is released from prison, he or she is able to register to vote. Under the 
old law, felons could not vote until the completion of their entire sentences, including jail 
time and probation or parole. Since probation or parole terms can run a decade or more 
in some cases, an estimated 1 5,000 people in the state were prevented from voting. 
After passage of the amendment, about 6,000 of these people registered to vote in the 
2008 elections. 

Felony disenfranchisement also has an impact at a community level. Voting is one way 
that people take responsibility for their lives and show a sense of ownership or become 
a stakeholder in their communities. By prohibiting an individual from participating in the 
electoral process, we are decreasing the stake he or she may have in his or her 
community. It is akin to telling a person that no matter how long ago he or she erred. 
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and regardless of how long that person paid their penance, they will never be whole; 
they will never be a full and complete stake-holder in his or her community, or of our 
society. 

Furthermore, election laws, even those governing federal elections, are determined by 
individual states, and so disenfranchisement laws vary significantly across the country. 
On the one hand, some states allow individuals to vote while they are incarcerated. At 
the other extreme, 1 1 states currently do not allow people to vote once they are 
convicted of a felony offense - even after they have fully completed their sentences and 
all associated probation or parole. In some cases, only a pardon from the governor can 
reinstate their voting rights. This leads to confusion and disparities. 

A perfect example of the vast disparity is right here in our back yard. In Virginia, a 
felony conviction automatically results in permanent disenfranchisement. Yet just over 
the state line, in West Virginia, a person is allowed to register to vote once he or she 
leaves prison. As a result, less than 1% (0.8%) of the total population of West Virginia 
is disenfranchised; and all but 3.4% of the African American population of voting age 
can register. In Virginia, almost 7% of the entire voting-age population is 
disenfranchised due to a past felony conviction; and almost 20% of the state’s African 
American population is locked out of the voting booth. 

Felony voting restrictions are the last vestige of voting prohibitions: when the U.S. was 
founded only wealthy white men were allowed to vote. Women, minorities, illiterates 
and the poor were excluded. Most of these restrictions have all been eliminated over 
time, often with much debate, rancor and challenges. People who have served their 
time and been released from prison are the last Americans to be denied their highly 
cherished, basic right to vote. 

Furthermore, the fact that a majority of the states with the most restrictive laws in terms 
of when an ex-felon can vote are primarily in the southern United States, arguably some 
of the most racially and ethnically diverse regions of our nation, makes these laws, their 
intent and the end effect, all the more suspect. 

In fact, in some states with more restrictive ex-felony disenfranchisement laws, we have 
had African Americans report that their personal history, and therefore their voting 
eligibility, is questioned simply because of the color of their skin. 

Because the right to vote is such an important element of the democratic process, it is 
simply wrong to predicate it upon a system rife with racial disparities. And with voting 
such an integral part of becoming a productive member of American society, the way 
forward for our Nation should be a new paradigm in which we encourage ex-felons to 
vote, not prohibiting them. 

Chairman Nadler, members of the subcommittee, I urge you in the strongest terms 
possible to support the Democracy Restoration Act and expeditiously usher it through 
the congressional process and to the President’s desk for his signature. 


Mr. Scott. Exactly 5 minutes. Very good. 

Thank you, Mr. Shelton. 

Mr. Clegg? 

TESTIMONY OF ROGER CLEGG, PRESIDENT AND GENERAL 
COUNSEL, CENTER FOR EQUAL OPPORTUNITY, FALLS 
CHURCH, VA 

Mr. Clegg. Thank you, Mr. Chairman, for the opportunity to tes- 
tify today. 

My name is Roger Clegg, and I am the president and general 
counsel of the Center for Equal Opportunity. I work there with 
Linda Chavez on a variety of issues. We are best described as a 
conservative think tank. 
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I appreciate the opportunity to testify today, because I feel very 
strongly about this bill. I am sorry to say that what I have to say 
is that this Committee, this Congress, does not have the authority 
to pass it, and that even if you did have the authority to pass it, 
it would be a bad idea. And I do not view either one of those as 
being particularly close calls. 

The authority that is asserted for passing this bill appears prin- 
cipally to be Article I, Section 4 of the Constitution. That is not 
what Article I, Section 4 of the Constitution says. 

It is about Congress regulating the “Times, Places and Manner” 
of elections. That is not determining who votes in an election. That 
is explicitly the subject of other, different parts of the Constitution. 

That is what Alexander Hamilton thought. That is what James 
Madison thought. That is what the words of the Constitution mean. 
There is no Supreme Court authority to the contrary. 

The case that most squarely presented this issue succeeded in 
getting the vote of exactly one Supreme Court justice. The other 
eight justices not only did not join him, but explicitly, to one degree 
or another, rejected Article I, Section 4 as authority. So, what you 
have to rely on instead, I guess, is authority under the 14th or 15th 
Amendment. 

Mr. Chairman, in your introduction you said that you can rely 
on those provisions if there is a racially disproportionate intent or 
effect — there is racial intent or effect. 

I must respectfully disagree. The case law is quite clear that 
there must be discriminatory intent, there must be disparate treat- 
ment. And the history is quite clear that there is no systematic use 
of or intent behind these felon disenfranchisement laws to dis- 
enfranchise people on the basis of race. 

The opposing side’s own historical research bears that out. The 
idea that, if you commit a crime, you are not allowed to vote, has 
roots in ancient Greece and ancient Rome. It came over to the colo- 
nies from England. It was passed in all kinds of States that did not 
have any — did not even allow African Americans to vote, and so, 
could not have been intended to keep them from voting. They were 
passed in a huge majority of States, long before the Civil War. 

It is true that there were five southern States in the period from 
1890 to 1910 that tweaked those laws to further disenfranchise Af- 
rican Americans. But those were five States — those laws are no 
longer on the books. All the other States that passed these laws did 
not have that intent. 

The historical record is overwhelming that that is the case. And 
as has already been acknowledged, 48 of the 50 States in the 
United States, to one degree or another, disenfranchise felons. The 
historical record simply is not there. 

And the record that is being relied on here is nonexistent. The 
Supreme Court’s decision, the Supreme Court’s handling of the 
Northwest Austin case last year, made clear that they were very 
interested in Congress being able to point to some kind of author- 
ity. 

And I must say, Mr. Chairman, that as skeptical as the Supreme 
Court was in the Northwest Austin case, the case for congressional 
authority there was robust compared to what we have here. There 
is simply no authority for Congress to pass this bill. And as my 
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written testimony elaborates, it would be a bad idea for them to do 
so, even if they did have that authority. 

Thank you. 

[The prepared statement of Mr. Clegg follows:] 

Prepared Statement of Roger Clegg 
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Introduction 

Thank you, Mr. Chairman, for the opportunity to testify this afternoon before the 
Subcommittee. 

My name is Roger Clegg, and I am president and general counsel of the Center 
for Equal Opportunity, a nonprofit research and educational organization that is based in 
Fall Church, Virginia. Our chairman is Linda Chavez, and our focus is on public policy 
issues that involve race and ethnicity, such as civil rights, bilingual education, and 
immigration and assimilation. 1 should also note that 1 was a deputy in the U S. 
Department of Justice’s Civil Rights Division for four years, from 1 987 to 1 991 , and that 
I testified against a very similar bill in 1999. 

With all respect, Mr. Chairman, I do not think Congress should pass H.R. 3335, 
and for two reasons. First, it does not have authority under the Constitution to do so, 
since it is the states’ prerogative to disenfranchise felons if they choose to do so. Second, 
even if Congress had the authority to pass this bill, it would not be good policy, because 
it is a matter best left to individual States, and there are sounds reasons why the States 
may decide that at least some felons should not vote - that is, that those who are not 
willing to follow the law should not have a role in making the law. 

/. Lfick of Congressional Authority to Enact Felon Re-Enfranchisement Legislation 

1. Description of the Bill 

The heart of H R. 3335 is section 3, which provides: 

The right of an individual who is a citizen of the United States to vote in any 
election for Federal office shall not be denied or abridged because that individual has 
been convicted of a criminal offense unless such individual Is serving a felony 
sentence in a correctional institution or facility at the time of the election. 

Thus, with the exception of those currently serving time in prison for a felony 
conviction, H.R. 3335 would require that all persons convicted of crimes— those serving 
time for misdemeanors or in "any residential community treatment center" for a felony, 
those on probation or parole for felonies or misdemeanors, and those who have 
completed their sentences for felonies or misdemeanors— be allowed to vote in federal 
elections. Also, since it is logistically difficult for states to have one voting list, set of 
ballots, and set of voting booths for federal elections and another for state and local 
elections, it is likely that this bill would change who is allowed to vote in state and local 
elections. This is a dramatic change because currently the vast majority of States bar at 
least some felons not currently serving time from voting. 

H.R. 3335 makes no claim that criminals are disenfranchised because of their race, 
nor could It plausibly do so, as I discuss later on. Without an assertion of its authority 
under the Fourteenth or Fifteenth Amendment, Congress may not dictate to States the 
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requirements of electors in state elections, and wisely H R. 3335 does not do so. HR. 
3335 does, however, propose to cover federal elections. 

2. Possible Fonts of Authority 

The Supreme Court reaffirmed in United States v. Lopez what is obvious from the 
text of the Constitution: "The Constitution creates a federal Government of enumerated 
powers." Accordingly, Congress must point to some font of authority in the Constitution 
for passing H R. 3355. 

There are three theories under which Congress might be asserting authority for 
passing this bill. First, if Congress has authority to pass this bill under Article I, Section 4 
of the Constitution, it can simply assert its conclusion that all criminals (excepting felons 
currently in prison) are entitled to vote. Under this theory. Congress would not rely on 
any claim that it is addressing racial discrimination. Under the last two theories, Congress 
could assert authority to pass this bill under the enforcement clauses of the Fourteenth or 
Fifteenth Amendment, either because of the disparate impact that disenfranchisement of 
felons has on some minority groups or because this disenfranchisement is in fact racially 
motivated. [Footnote: The Task Force on Constitutional and Federal Election Law of the 
National Commission on Federal Election Reform, in its Task Force Report prepared by 
Professor Daniel Ortiz, likewise concluded that Congress lacked authority under these 
possible fonts, and also rejected the Commerce Clause as a possibility. National 
Commission on Election Reform, To Assure Pride and Confidence in the Electoral 
Process: Task Force Reports A0-4\, at http:// 

www.reformelection.org/data/task_t3/t3_reports/ legaljssues.pdf (August 2001). The 
Task Force concluded, however, that Congress might use its Spending Clause authority. 
Id. at 41 , However, the report also conceded that this would not work if a State was 
willing to refuse whatever funds were being tied to such a prohibition, and the 
Commission itself apparently rejected this suggestion, concluding, "we doubt that 
Congress has the constitutional power to legislate a federal prescription on this subject." 
National Commission on Federal Election Reform, To Assure Pride and Confidence in 
the Electoral Process 45, at http:// 

www.reformelections.org/data/reports/99_full_report.pdf (August 2001). 1 agree with the 
Commission. If Congress tied participation in a spending program to re-enfranchising 
felons, the courts would likely and properly conclude that this was unrelated to the 
purpose of the spending and perhaps coercive as well, making the requirement 
unconstitutional. See South Dakota v. Dole, 483 US. 203, 207-08, 211 (1987) (holding 
that spending program regulations must be reasonably relevant to the federal interest in 
the program and may not be coercive).] 

3. Article I, Section 4 

To be valid, the Article I, Section 4 justification must overcome the explicit language 
of Article I, Section 2 of the Constitution, which provides that electors for the House of 
Representatives— and, by extension, for all federal elections— "shall have the 
Qualifications requisite for Electors of the most numerous Branch of the State 
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Legislature." Thus, the Constitution gives authority for determining elector qualifications 
to the States. 

It might be asserted that Article I, Section 4 gives Congress authority to trump the 
States, insofar as it allows Congress to "make or alter such [state] Regulations" regarding 
"[t]he Times, Places and Manner of holding Elections for Senators and Representatives." 
And, indeed, it appears that this is whatH.R. 3335 principally relies on (see Section 
2(2)). 

As a textual matter, however, this interpretation is unpersuasive, since Article 1, 
Section 4 discusses "holding Elections," not who is allowed to vote, which is the express 
focus of Section 2. 

This is what the words of Article I, Section 4 mean and meant; and it is also what the 
Framers intended them to mean. In The Federalist No. 60, Alexander Hamilton said of 
Article I, Section 4 that the national government's "authority would be expressly 
restricted to the regulation of the times, the places, and the manner of elections. The 
qualifications of the persons who may choose or be chosen ... are defined and fixed in 
the Constitution, and are unalterable by the legislature." In The Federalist No. 52, James 
Madison had written of Article I, Section 2: "To have left [the definition of the right of 
suffrage] open for the occasional regulation of the Congress would have been improper . . 
. Hamilton and Madison believed that generally the state constitutions would 
determine who voted; Congress, in any event, would not. 

The Supreme Court's decision in Oregon i>. Mitchell should be discussed here. In a 
highly fractured series of opinions, five Justices voted to uphold legislation that required 
States to allow eighteen-year-olds to vote in federal elections. Justice Black wrote one 
opinion, Justice Douglas another, and Justice Brennan a third, in which he was joined by 
Justices 'White and Marshall. None of those writing or joining one of these opinions 
joined any of the others, and four other Justices— Harlan, Stewart, Blackmun, and Chief 
Justice Burger— dissented. The issue was superseded six months later with the ratification 
of the Twenty- Sixth Amendment, which provided that "[t]he right of citizens of the 
United States, who are eighteen years of age or older, to vote shall not be denied or 
abridged by the United States or by any State on account of age." 

Although a majority of the Justices upheld a statute that dictated who could vote in 
federal elections, only one. Justice Black, relied on Article I, Section 4. The other four 
Justices relied on interpretations of Congress's enforcement authority under the 
Fourteenth and Fifteenth Amendments that are inconsistent with the Court's subsequent 
ruling in Richardson v. Ramirez combined with City o/Boerne v. Flores. Accordingly, 
reliance on Article I, Section 4 lacks textual support and has been endorsed by only a 
1970 opinion written by Justice Black. Oregon v. Mitchell, therefore, provides little 
support today for HR. 3335. 

Finally, it is not at all clear that the Framers were wrong in letting states determine 
who should vote. Some states are more conservative than this bill would allow, but two 
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other states are more liberal, and it is not at all clear why we should insist on a one-size- 
fits-all approach. The bill complains about a lack of uniformity, but it is hard to take this 
complaint seriously, when it allows nonuniformity so long as it is in the more liberal 
direction (compare Sections 2(4) and 2(5) with Section 7(a)). 

4. 1 he Fourteenth and Fifteenth Amendments 

If Article 1, Section 4 does not give Congress the power to tramp the States' authority 
to determine voting qualifications in Article J, Section 2, then we are left with the claim 
that Congress may pass H.R. 3335 under its authority to enforce the Fourteenth and 
Fifteenth Amendments. The bill’s findings suggest that it might be relying in part on 
these constitutional provisions as well (see, e.g.. Sections 2(3), 2(8), and 2(9)). 

Laws that have a mere disparate impact hut no discriminatory intent do not violate the 
Fourteenth and Fifteenth Amendments. The Supreme Court has so held repeatedly with 
respect to the Fourteenth Amendment. A plurality has so held with respect to the 
Fifteenth Amendment (see City of Mobile v. Bolden, 446 U.S. 55, 62-65 (1980)), and it is 
hard to see how the standard could be different for one Reconstruction amendment than 
for another. When the Supreme Court in Hunter v. Undenvood considered a claim that a 
State law denying the franchise to those convicted of crimes "involving moral turpitude" 
was unconstitutional race discrimination, it said: "'[0]fficial action will not be held 
unconstitutional solely because it results in a racially disproportionate impact. . . . Proof 
of racially discriminatory intent or purpose is required to show a violation of the Equal 
Protection Clause.’” Accordingly, Congress cannot credibly assert its enforcement 
authority if it can point to nothing but disparate impact. 

It is true that the Supreme Court has upheld congressional bans on certain voting 
practices and procedures— like literacy tests— that are not themselves discriminatory on 
their face but have disproportionately excluded racial minorities from voting. But, as the 
Court stressed in Boerne, these cases involved bans aimed at practices that historically 
have been rooted in intentional discrimination. 

FI.R. 3335 does not assert that the reason States disenfranchise criminals is racial, nor 
could this assertion be plausibly made. To begin with. Section 2 of the Fourteenth 
Amendment itself contemplates disenfranchisement. It acknowledges that "the right to 
vote" may be "abridged ... for participation in rebellion, or other crime." Surely this is 
recognition in the most relevant part of the Constitution itself that there are typically 
nonracial reasons for disenfranchising criminals. 

That an overwhelming number of States have passed such disenfranchisement laws 
also indicates that something other than racial discrimination is indeed the motive. 

Rather, as the Sentencing Project and the Tfuman Rights Watch — vigorous supporters of 
felon re-enfranchisement— acknowledge, "Disenfranchisement in the U.S. is a heritage 
from ancient Greek and Roman traditions carried into Europe." In Europe, the civil 
disabilities attached to conviction for a felony were severe, and "English colonists 
brought these concepts with them to North America." [Footnote: See also National 
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Commission on Federal Election Reform, supra, at 44-45 ] Consider the following 
(Source: The Sentencing Project): 

(1) Only two New England States— Maine and Vermont— allow all felons to vote. 

(2) Thirty States prohibit felons who are on probation from voting. 

(3) Thirty-five States prohibit felons who are on parole from voting. 

(4) The States that prohibit all felons from voting— whether in prison, on probation, on 
parole, or having fully served their sentences— are: Alabama (for certain offenses), 
Arizona (for a second felony), Delaware (certain offenses, five years), Florida (certain 
offenses), Kentucky, Mississippi (certain offenses), Nebraska (2 years), Nevada (except 
first-time nonviolent), Tennessee (certain offenses), Virginia, and Wyoming (certain 
offenses, 5 years). This is hardly the old Confederacy; indeed, fewer than half the States 
fall in that category. Or consider this: Only one state in the old Confederacy, Virginia, 
disenfranchises all felons (and there the governor has frequently re-enfranchised felons). 

(5) Furthermore, a majority of the States in the old Confederacy — Texas, Arkansas, 
Louisiana, North Carolina, South Carolina, and Georgia — do allow felons to vote, so 
long as they are no longer in prison, on parole, or on probation. 

It is true that, between 1890 and 1910, five Southern States (Alabama, Louisiana, 
Mississippi, South Carolina, and Virginia) tailored their criminal disenfranchisement 
laws to increase their effect on black citizens. [Footnote: See Andrew L. Shapiro, Note, 
“Challenging Criminal Disenfranchisement Laws under the Voting Rights Act: A New 
Strategy,” 1 032 Yak LJ. 537 (1 993).] But these States have all changed their laws to 
one degree or another, and in any event, the judiciary has been willing to strike such laws 
down when it is shown that they were intended to discriminate on the basis of race. For 
example, the Supreme Court struck down an Alabama law in Hunter v. Underwood. The 
meat-ax approach of H.R. 3335 is as unnecessary as it is unwise. 

We can continue the historical narrative by consulting another key source for the 
felon-voting proponents: an article by professors Christopher Uggen and Jeff Manza in 
the American Sociological Review . It concedes, "Restrictions [on felon voting] were first 
adopted by some states in the post-Revolutionary era, and by the eve of the Civil War 
some two dozen states had statutes barring felons from voting or had felon 
disenfranchisement provisions in their state constitutions." That means that over 70 
percent of the states had these laws by 1861 — when most blacks couldn't vote in any case 
because they were still enslaved. 

During the period from 1 890 to 1910 when five southern states passed race-targeted 
felon-disenfranchisement, a graphic in the American Sociological Review article indicates 
that over 80 percent of the states in theU.S. already had felon-disenfranchisement laws. 
Aexander Keyssar's book The Right to Vote — cited in the Uggen and Manza piece — says 
that, outside the South, the disenfranchisement laws "lacked socially distinct targets and 
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generally were passed in a matter-of-fact fashion." Even for the post-Civil War South, 
Keyssar has more recently written, in some states “felon disfranchisement provisions 
were first enacted [by] . . . Republican governments that supported black voting rights.” 
Thus, to quote Uggen and Manza, "In general, some type of restriction on felons' voting 
rights gradually came to be adopted by almost every state, and at present 48 of the 50 
states bar felons — in most cases including those on probation or parole — from voting. " 
[For more on the non-racist history of felon disenfranchisement in the United States - 
from the Founding, up to the Civil War, after the Civil War (with the limited exceptions 
noted above), including the Reconstruction Congress, on to the present day, see Roger 
Clegg, George T. Conway 111 & Kenneth K. Lee, “The Bullet and the Ballot? The Case 
forFelon Disenfranchisement Statutes,” \A Journal of Gender, Social Policy & the Law 

I, 5-8 (2006).] 

The Supreme Court's decision in Cily ofBoerne v. Flores, discussing the scope of 
Congress's enforcement powers for the Reconstmction amendments, declared, "There 
must be a congruence and proportionality between the injury to be prevented or remedied 
and the means adopted to that end." The Court concluded that Congress could not bar 
State actions with a discriminatory effect on the free exercise of religion when the 
underlying constitutional right was to be free from State actions with discriminatory 
intent. Likewise, there is no "congruence and proportionality" between guaranteeing 
people the right to vote irrespective of race and a requirement that criminals be allowed 
to vote, just because there is a specific, transitory racial imbalance at this particular time 
among felons. 

II. Policy Objections to Felon Re-Enfranchisentent 

Those who are not willing to follow the law cannot claim a right to make the law for 
everyone else. And when you vote, you are indeed making the law - either directly, in a 
ballot initiative or referendum, or indirectly, by choosing lawmakers. 

Not everyone in the United States may vote — not children, for example, or 
noncitizens, or the mentally incompetent, or criminals. We have certain minimum, 
objective standards of responsibility, trustworthiness, and loyalty for those who would 
participate in the sacred enterprise of self-government. And it is not unreasonable to 
suppose that, in particular, those who have committed serious crimes against their fellow 
citizens may be presumed to lack this responsibility, trustworthiness, and loyalty. 

It is not too much to demand that those who would make the laws for others— who 
would participate in self-government— be willing to follow those laws themselves. A 
ballot initiative in November 2000 removed Massachusetts from the States allowing 
felons now in prison to vote (as noted above, there are now only two, Vermont and 
Maine). Francis Marini, GOP leader of the state house, said, of the state's repealed 
practice, "It makes no sense." Marini stated, "We incarcerate people and we take away 
their right to run their own lives and leave them with the ability to influence how we run 
our lives?" (Massachusetts governor Paul Cellucci decided to back the repeal after 
prisoners began to organize a political action committee.) 
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These are, in my view, strong arguments - and certainly strong enough to refute a 
claim that Congress must intervene here to present some sort of irrational malfeasance in 
the States by dictating a one-size-fits-all national policy. 

The policy arguments in favor of felon voting, on the other hand, are unpersuasive. 
For the balance of my testimony, 1 will address them. 

“fVe lei everyone else vole. ” Again, this is simply not true. We also deny the vote to 
children, noncitizens, and the mentally incompetent, because they, like felons, fail to 
meet the objective, minimal standards of responsibility, trustworthiness, and loyalty we 
require of those who want to participate in the government of not only themselves but 
their fellow Americans. 

"Once released from prison, a felon has paid his debt to society and is entitled to the 
full rights of citizenship. ’’ This rationale would apply only to felons no longer in prison, 
of course, and might not apply with respect to felons on parole or probation. Even for 
these "former" felons, the argument is not persuasive. While serving a sentence 
discharges a felon's "debt to society" in the sense that his basic right to live in society is 
restored, serving a sentence does not require society to forget what he has done or bar 
society from malting judgments based on his past crimes. 

For example, federal law prohibits felons from possessing fireanns or serving on 
juries, which does not seem unreasonable. Here is a more dramatic example: Most would 
agree that a public school ought to be able to refuse to hire a convicted child molester, 
even after he has been released from prison. In fact, there are a whole range of "civil 
disabilities" for felons after prison release that apply as a result of federal and state law, 
listed in a 144-page binder (plus two appendices) published by the U.S. Justice 
Department's Office of the Pardon Attorney. Society is simply not required, nor should it 
be required, to ignore someone's criminal record once he gets out of prison. 

Finally, I should note that it is unlikely that those on the other side of the aisle really 
take this argument seriously. If they did, then presumably they would agree that, if you 
have not paid your debt to society, then you should not be able to vote. But this is 
frequently not the case. Marc Mauer, executive director of the ACLU’s Sentencing 
Project, for example, believes that “people in prison should have the right to vote.” 

“Disenfranchisement can be a disproportionate penalty. ” Common sense would 
dictate that some felons be allowed to vote and others not. Some crimes are worse than 
others, some felons have committed more crimes than others, and some crimes are recent 
while others are long past. At one extreme, it is hard to see why a man who wrote a bad 
check in 1933 and has a spotless record since then should not be entrusted with the 
franchise. At the other extreme, however, it is hard to see why a man just released after 
serving time for espionage and treason, and after earlier convictions for murder, rape, and 
voter fraud, should be permitted to vote. 
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Yes, not all crimes are equal, even among felons, and one cannot presume that all 
felons are equally to be mistrusted with the ballot. But, it does not follow that therefore 
all felons should be allowed to vote. Rather, it would be more prudent to distinguish 
among various crimes, such as serious crimes like murder, rape, treason, and espionage 
on the one hand, versus marijuana possession on the other; and between crimes recently 
committed and crimes committed in the distant past; and among those who have 
committed many crimes and those who have committed only one. 

But this line-drawing is precisely why the matter should be left to the states, and why 
it should be applied on a case-by-case basis. It will be difficult for Congress to undertake 
this power-even if it had the authority to do so, which, as discussed earlier, it does not — 
since, for one thing, every State has its own array of offenses. Further, these offenses are 
constantly changing, so Congress would have to be constantly updating any statute it 
wrote that drew distinctions among various crimes. Tt would also be difficult to draft a 
statute that drew intelligent lines with respect to how recent a crime was and the number 
of crimes committed. Accordingly, it is wiser for Congress to leave the line-drawing to 
the States, where it has always been. 

Finally, I should note that, even at the state level, drafting a statute that would 
properly calibrate seriousness of offense, number of offenses, and how recently they 
occurred is probably impossible. The better approach is a general presumption against 
felons voting but with an efficacious administrative mechanism for restoring the 
franchise on a case-by-case basis through an application procedure. (If those procedures 
are not working well, as is sometimes complained, then those complaining should work 
to improve them, rather than arguing that the solution is to let all felons vote 
automatically.) 

“These laws have a disproportionate racial impact. ” Undoubtedly the reason that 
there is heightened interest in this subject is that a disproportionate percentage of felons 
are African Americans. According to the NAACP at one point, thirteen percent of 
African American males (1.4 million) are prohibited from voting, a much higher 
percentage than other demographic groups. The NAACP has in the past pointed to 
Alabama and Florida as particularly egregious examples, where "more than 30 percent of 
all African American men have lost their rights to vote forever. " It blamed, in particular, 
the war on drugs, arguing that between 1985 and 1995 there was a 707 percent increase 
in blacks in state prison for drug offenses, compared to a mere 306 percent increase for 
whites. Other traditional civil-rights groups and leaders, like Jesse Jackson, have also 
supported felon re-enfranchisement. 

As discussed earlier, the racial impact of these laws is irrelevant as a legal matter. It 
should also be irrelevant as a matter of policy. Legislators should determine what the 
qualifications or disqualifications for voting are and then let the chips fall where they 
may. In The Souls of Black Folk, W.E.B. Du Bois wrote: "Draw lines of crime, of 
incompetency, of vice, as tightly and uncompromisingly as you will, for these things 
must be proscribed; but a color-line not only does not accomplish this purpose, but 
thwarts it." 
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The fact that these statutes disproportionately disenfranchise men and young people is 
not cited as a reason for changing them — as “sexisf’ or “ageist” — nor does it matter that 
some racial or ethnic groups may be more affected than others. That criminals are 
"overrepresented" in some groups and "underrepresented" in others is no reason to 
change the laws. This will probably always be the case, with the groups changing with 
time and with the country’s demography. If large numbers of young people, black 
people, or males are committing crimes, then our efforts should be focused on solving 
those problems. It is bizarre instead to increase criminals' political power. 

Much has been made of the high percentage of criminals-and, thus, disenfranchised 
people— in some communities. But the fact that the effects of disenfranchisement may be 
concentrated in particular neighborhoods is actually an argument in the law's favor. If 
these laws did not exist there would be a real danger of creating an anti-law enforcement 
voting bloc in local municipal elections, for example, which is hardly in the interests of a 
neighborhood's law-abiding citizens. Indeed, the people whose votes will be diluted the 
most if criminals are allowed to vote will be law-abiding people in high-crime areas - 
people who are themselves disproportionately poor and minority. Somehow, the liberal 
civil-rights groups often forget them. 

“We should welcome felons hack into the community. ” The bill suggests that re- 
enfranchising felons is a good way to reintegrate them into society. 1 am sympathetic to 
this, but it should not be done automatically, but carefully and on a case-by-case basis, 
once it is shown that the felon has in fact turned over a new leaf When that has been 
shown, then holding a ceremony - rather like a naturalization ceremony - in which the 
felon’s voting rights are fully restored would be moving and meaningful. But the 
restoration should not be automatic, because the change of heart cannot be presumed. 
Richard Freeman, of Harvard University and the National Bureau of Economic Research, 
has found, “Two-thirds of released prisoners are re-arrested and one-half are 
reincarcerated within 3 years of release from prison .... Rates of recidivism necessarily 
rise thereafter, so that upwards of 75%-80% of released prisoners are likely to be re- 
arrested within a decade of release.” 

Felon re-enfranchisement sends a bad message: We do not consider criminal behavior 
such a serious matter that the right to vote should be denied because of it. Alternatively, 
consider that not allowing criminals to vote is one form of punishment and a method of 
stigmatization that tells criminals that committing a serious crime puts them outside the 
circle of responsible citizens. Being readmitted to the circle is not automatic. It is true 
that a disproportionate number of African Americans are being disenfranchised for 
committing serious crimes, but their victims are disproportionately black, too. Perhaps 
the logical focus of an organization like the NAACP should be on discouraging the 
commission of such crimes, rather than minimizing their consequences. 

Conclusion 

In sum, Mr. Chairman, in my opinion Congress does not have authority to pass 
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this bill and, even if it did, it would be unwise to do so. Thank you again for the 
opportunity to testify today. 
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Provisions in the United States: Lessons from the State Constitutional Convention 
Debates,” Journal of Policy History, vol. 19, No. 3, 2007, pp, 282-312 (“As for the 
possibility that these provisions were designed to reduce African American voter turnout, 
the extant convention debates reveal a single delegate who mentioned such a connection 
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motivated by racial concerns),”), 

(3) Finally, the CEO website also includes the following quest! ons-and-answers that 
focus on some common arguments in favor of felon enfranchisement. 

Why should felons not be allowed to vote? 

Because you don’t have a right to make the laws if you aren’t willing to follow 
them yourself To participate in self-government, you must be willing to accept the mle 
of law. 

We don’t let everyone vote— not children, not noncitizens, not the mentally 
incompetent. There are certain minimum and objective standards of trustworthiness, 
loyalty, and responsibility, and those who have committed serious crimes against their 
fellow citizens don’t meet those standards. 

Shouldn 't some felons he allowed to vote? 

Yes, and some shouldn’t. The decision to restore the right to vote should not be 
made automatically. It should be made carefully, on a case-by-case basis, weighing the 
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seriousness of the crime, how long ago it was committed, and whether there is a pattern 
of crime. 

Hawn ’t felons paid their debt to society? 

They’ve paid enough of their debt to be allowed out of prison, but that doesn’t 
mean there aren’t continuing consequences. We don’t let felons possess firearms or serve 
on juries, for instance. By the way, most of the groups that want felons to be able to vote 
want them to be able to vote when they are still in prison, so this “paid their debt to 
society” argument is a red herring. 


Aren ’t these laws racist? 

No. They have a disproportionate impact on some racial groups, because at any 
point in time there are always going be some groups that commit more crimes than 
others, but that doesn’t make the laws racist— just as the fact that more crimes are 
committed by men doesn’t make criminal laws sexist. The people whose voting rights 
will be diluted the most if criminals are allowed to vote are the law-abiding people in 
high-crime areas, who are themselves disproportionately black and Latino. 

But, historically, weren ’t these laws passed to keep African Americans from 

voting? 

A few southern states did so a hundred years ago, but those statutes are no longer 
on the books, and they would be unconstitutional if they were. Today’s laws have their 
roots in ancient Greece and Rome, came to the American colonies from England, and are 
found in nearly every state in the country, where they were adopted without any racist 
intent at all and have never been applied discriminatorily. 

Don 't these laws keep felons from rejoining society? 

Two out of three felons who are released from prison commit another crime, but it 
is ridiculous to assert that the reason they do so is that they can’t vote. If a felon shows 
that he or she really has turned over a new leaf and is no longer a threat to the community 
but is giving something back to it, there should be a formal ceremony that restores the 
right to vole to that individual. But it should not be done automatically. 

Do these laws violate the Constitution and the Voting Rights Act? 

No. The Supreme Court has ruled that they do not violate the Constitution, and 
indeed the Constitution itself contains language approving of felon disenfranchisement. 
Similarly, the history of the Voting Rights Act makes clear that it was not intended to 
require letting criminals vote. 
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Mr. Scott. Thank you. 

Mr. Neuborne? 

TESTIMONY OF BURT NEUBORNE, INEZ MILHOLLAND PRO- 
FESSOR OF CIVIL LIBERTIES, NEW YORK UNIVERSITY 

SCHOOL OF LAW, NEW YORK, NY 

Mr. Neuborne. Mr. Chairman, Members of the Committee, 
thank you for the opportunity to testify this afternoon. 

It is a great tribute to the both scholarly and intellectual force 
in this Nation that I can disagree so vehemently with Professor 
Clegg over the Committee’s authority. 

I don’t think there is any doubt about the Committee’s authority. 
One can argue about the merits of this, and other people will do 
that much better than I can. But as far as the power of Congress 
to sever the last link between a history of using devices to prevent 
the members of racial minorities to vote, I think is, without ques- 
tion, that you have this power. 

This is the last link. Literacy tests are gone. The durational resi- 
dence requirements are gone. The property qualifications are gone. 
The intimidation has finally been stopped. The violence has been 
stopped — the last link to the racist past of the felony disenfran- 
chisement laws. 

Felony disenfranchisement, or disenfranchisement for conviction, 
did indeed predate the Civil War. They had it in Greece. But once 
the Civil War was fought, and once the 14th and 15th Amendments 
were put on the books, this was an extraordinarily convenient de- 
vice for racists in both the North and the South to seize upon as 
a way to make sure that the newly freed slaves and the newly 
freed Black Americans would be unable to vote. 

And it is true that five States in 1890 began to tweak it, but the 
southern States and many of the northern States in the period 
from 1868 to 1890 used felony disenfranchisement laws out- 
rageously and discriminatorily in a way to discriminate against 
Blacks. 

Now, I noticed on the train on the way down — and I hope you 
will forgive this personal aside — that this is the 45th anniversary 
of my first testimony before Congress. I testified in 1965 on the 
Voting Rights Act of 1965. And my topic, the task I had that day, 
was to talk to Congress about its power to abolish literacy tests — 
nationwide, in every State in the union, whether or not those 
States were currently engaged in racial discrimination. 

And I argued to the Committee then — and I argue now, because 
it is the same argument — that under Section 2 of the 15th Amend- 
ment, Congress possesses power to act when three things come to- 
gether: one, an impediment to voting that has been historically 
used to discriminate against members of racial minority; two, a 
showing that that impediment continues today to have the effect of 
discriminating against racial minorities; and three, the possibility 
and potential that the current effect is intended, because, as we all 
know, proof of intent is very, very difficult. 

And the most important power this Committee possesses under 
Section 2 of the 15th Amendment is the power to act prophylacti- 
cally to stop techniques that have been historically used in a ra- 
cially discriminatory way, that are still having racial impact, and 
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where it is impossible to prove on a case-by-case basis that the in- 
tent exists. The purpose of Section 2 of the 15th Amendment is to 
give you the power to act prophylactically on a wholesale basis, 
where litigation on a retail basis would be inappropriate and im- 
possible to prove. 

Now, when this issue came before the Supreme Court in Oregon 
V. Mitchell — the case that Professor Clegg mentioned — all nine 
members of the Supreme Court — nine-nothing, not a single dis- 
sent — all nine members said that you had the power to eliminate 
literacy tests in every State in the country, because of three things: 
because literacy tests had been used in a discriminatory way to 
prevent Black people from voting; because they were still being 
used in a way that had a disproportionate impact on Black people; 
and because it was impossible on a case-by-case basis to differen- 
tiate when it was intentional and when it was not. 

And Congress, under those circumstances under Section 2 of the 
15th Amendment, has the power to exercise the enormously impor- 
tant reform of saying, where there is smoke, you do not have to 
prove fire every time, if it is too hard to do. And we will step in 
and eliminate the practice entirely in order to sever the possibility 
that it is still linked to a racially discriminatory past. 

In fact, when Professor Clegg and, I assume, my colleague on my 
left are going to argue to you that the Committee has no power to 
do this, what they are really telling you is that the Committee had 
no power to eliminate literacy tests nationwide in 1970, and that 
the Supreme Court was wrong when it voted nine-nothing in Or- 
egon V. Mitchell to uphold that power. Each of these devices — lit- 
eracy tests on one hand, felony disenfranchisement on another. 

First, the legislation would operate only in Federal elections, 
leaving States to do what they will. 

Second, they both have long and ugly histories of racially dis- 
criminatory animus in their genesis and in their use after the Civil 
War. 

Three, they both today operate with disproportionate impact and 
prevent large numbers of poor people and racial minorities from 
voting. 

And fourth, it is difficult and — as a litigator who spent a lifetime 
doing this — virtually impossible to prove a racial animus in a so- 
phisticated world where people know that they are not supposed to 
admit it. And so, it becomes impossible to prove it. 

But when you put those four things together, you have a pre- 
scription, I believe, for congressional action. And I urge you to fol- 
low that prescription. 

Thank you. 

[The prepared statement of Mr. Neuborne follows:] 
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Introduction 

Chairman Conyers, Chairman Nadler and Members of the Committee; 

Good afternoon, and thank you for the opportunity to testify today in support of 
H.R, 3335, the Democracy Restoration Act. This legislation would restore the right to 
vote in federal elections to millions of our fellow citizens who have a criminal conviction 
in their past, but who have been released from prison and have rejoined their 
communities. The Brennan Center believes that it is both morally wrong and socially 
self-defeating to exclude citizens who are living and working in the community from full 
participation in our democracy, I am confident that the federal government possesses 
ample constitutional authority to enact this legislation which tvill restore voting rights in 
federal elections to nearly 4 million American citizens. 

1 am the Inez Milholland Professor of Civil Liberties at New York University 
School of Law where, among other courses, I have taught Constitutional Law and the 
Law of Democracy since 1972. I have served as the Legal Director of the Brennan 
Center for Justice at NYU since its founding in 1995. The Brennan Center is a non- 
partisan public policy and legal institution honoring the memory of Justice William 
Brennan, Jr. The Brennan Center focuses on fundamental issues of democracy and 
Justice, issues that were at the heart of Justice Brennan’s remarkable career. A singular 
institution — part think tank, part public interest law firm, part advocacy group — the 
Brennan Center combines scholarship, legislative and legal advocacy, and public 
education to win meaningful, measurable change in the public sector on behalf of the 
most vulnerable members of society. 
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In addition to my work with the Brennan Center, I served on the New York City 
Human Rights Commission from 1988-92, and as National Legal Director of the 
American Civil Liberties Union from 1981-86. I have written numerous books and 
articles on the law of democracy, and have sought to protect the right to vote and to run 
for office in a fair election on many occasions in our courts. It was my honor to represent 
Senators McCain and Feingold in connection with their efforts to curb the pernicious 
influence of excessive campaign contributions on American democracy. I am grateful to 
my colleague at the Brennan Center, Erika Wood, for helping me to prepare for this 
hearing. 

Background 

While the right to vote is at the core of American democracy, it has taken more 
than two centuries to realize the dream of near-universal formal suffrage. In the 
beginning, the vote was restricted to white men of property. Property qualifications, 
including the poll tax, were gradually relaxed during the 19**’ century, and were 
eventually declared unconstitutional in the 20**^ century in Harper v. Virginia Board of 
Elections,^ and City of Pheouix v. KolodjicM^ski ^ Federal legislation in 1965 outlawing 
the poll tax in state elections^ played a major role in ending property qualifications for 
voting by dramatically illustrating the pernicious effects of property-based impediments 
to voting. 

Racial discrimination in access to the ballot was declared illegal with the 
ratification of the Fifteenth Amendment in 1870. But it took more than a century to make 
the promise of the Fifteenth Amendment a reality. For more than 100 years, a 
combination of lawless violence, intimidation, racist manipulation of state and local 
election laws, and judicial indifference resulted in the wholesale disenfranchisement of 
citizens of color. Significantly, federal legislation, particularly legislation ending literacy 
tests in federal elections througltout the United States/ played a major role in 
enfranchising millions of poor voters, many of whom were members of racial minorities. 
While gender discrimination in access to the ballot was formally ended by the ratification 
of the 19^'^ Amendment in 1920, women continue to be radically under-represented at 
every level of American democrac}'. 

Onerous state and local rules defining voter qualifications, and regulating voter 
registration and the mechanics of voting, have also played a major role in denying many 
Americans the right to vote. Slowly, many of the onerous formal impediments to voting 
were removed. Durational residence requirements were declared unconstitutional in 
Dunn V. Bhmstein.' The remaining formal impediments to voting were subjected to 


' 383 U.S. 663 (1966). 

^ 399U.S. 204 (1970). 

^ See Voting Rights Act of 196.^. 79 Stat 442. 42 U.S.C. sec. 1973h. The 24'*' Amendment, ratified in 1964. 
had eliminated the poll tax in federal elections, 

' The constitutionally of literacy tests for voting had been upheld in Lassiter v. Northampton Bd. of 
Elections, 360 U.S. 45 (1959). Congress suspended llie use of literacy tests in federal elections for a five 
year period bcgimiing in 1970, and made the ban pcnnancnl in 1975. Congress's autliority to ban literacy 
tests in federal elections was unanimously upheld in Oregon v. A fitchell. 400 U.S. 12 (1970). 

M05 U.S. 330 (1972). 
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withering strict scrutiny review by the Supreme Court beginning in Carringion v. Rash ^ 
and Kramer v. Union l-'ree School District^ and fell one by one. Significantly, federal 
legislation played a major role in providing for uniform and convenient voter registration 
procedures in federal elections. 

As a result, our democracy is more diverse, and more representative of the 
American people, than ever before - although we continue to suffer from an unacceptably 
low voter turnout in state and federal elections that will not be fully cured until, like most 
mature democracies, we adopt universal voter registration. 

After two centuries of progress, one final formal voting barrier remains. 5.3 
million American citizens are not allowed to vote because of a felony conviction in their 
past. As many as 4 million Americans live, work and raise families in our communities, 
but because of a conviction in their past they are denied participation in the political 
community, rendering them second-class citizens.^ In 1974, in Richardson v. Ramirez,'^ 
a majority of the Supreme Court misread the text of section 2 of the Fourteenth 
Amendment to insulate felony disenfranchisement laws from strict scrutiny under section 
1 of the Fourteenth Amendment. The Court eironeously read the phrase '■‘rebellion or 
other crime” in section 2 to limit the reach of section 1 in any case invoKdng 
disenfranchisement for “crime.” 

In fact, the language of section 2, which was intended to enfranchise newly freed 
slaves without the necessity of enacting the Fifteenth Amendment, was intended to apply 
solely to persons barred from voting because of “rebellion or other crimes” in connection 
with the Civil 'War.^'^ In Himler v. Underwoixd^^ the Court undid a piece of the mischief 
it wrought in Ramirez by outlawing felony disenfranchisement laws enacted with the 
intent of disenfranchising minority voters. Although most felony disenfranchisement 
statutes have their genesis in an effort to disenfranchise racial minorities, and are 
therefore unconstitutional md.tr Hmner, it is notoriously difticult to prove discriminatory 
intent. As a result, felony disenfranchisement laws of one kind or another remain on the 
books of 48 of the 50 states as a morally repugnant link with a racist past, 

The states vary' widely on if, when, and how voting rights are restored to citizens 
with criminal convictions. Maine and Vermont do not withdraw the franchise because of 
a criminal conviction; they refuse to turn any American citizen into a political pariah, 
even during their time in prison. At the other end of the spectnim, Kentucky and Virginia 


*^380 U.S. 89(196.S). 

^ 395 U.S. 621 (1969). 

^ Erika Wood, Brennan Cciilcr for Jiislicc, ^sioring the Right to Vole 2 (2009), available ai 
hup: 'y-y.'HKbrennancerner.orf’ Contenrix'.soiirce restoring the right to vote- : see also Jeff M.a.nz.v & 
Christopher Uggen, Locked Out: Felon Disentranchisement and Americ.vn Democr.vcy 76 
(2006). 

‘■'418 U.S. 24(1974). 

In many ways, llie erroneous decision in Richardson v. Ramirez is anaiogons I the Court’s decision in 
Lassiter upholding literacy Lcsls. Il look Congressional action lo free millions of citizens from Lassiter. 
The Democracy Restoration Act will likewise free milli ons of citizens from Ramirez. 

"471 U.S, 222 (1985). 
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are the most intransigent, pennanently disenfranchising citizens with felony convictions, 
thereby exiling them from their political communities forever unless they receive 
individual, discretionaiy^ executive clemency. The rest of the states fall between the two 
poles, but 35 states continue to disenfranchise people with criminal convictions even after 
they have rejoined their communities, often for decades; sometimes for life. 

As the Supreme Court noted in Hunter v. Underwotxi, the histoiy of criminal 
disenfranchisement laws in the United States is deeply rooted in the troubled history of 
American race relations, in the late 19th century, criminal disenfranchisement laws 
spread as part of a larger backlash against the adoption of the Reconstruction 
Amendments - the Thirteenth, Fourteenth, and Fifteenth Amendments - which ended 
slaveiy, granted equal citizenship to freed slaves, and prohibited racial discrimination in 
voting. 


Despite their newfound eligibility to vote, many freed slaves remained effectively 
disenfranchised. Violence and intimidation were rampant. Over time, state politicians 
sought to solidify their hold on power by modifying voting laws in ways that would 
exclude African-Americans from the polls without overtly violating the Fourteenth and 
Fifteenth ^Vmendments,''^ The legd barriers employed - including literacy tests, 
residency requirements, grandfather clauses, and poll taxes - while race-neutral on their 
face, were unquestionably intentional barriers to African-American voting. The 
reaction against the Amendments achieved its intended result: the removal of large seg- 
ments of the African-American population from the democratic process for sustained 
periods, in some cases for life.’^ 

Criminal disenfranchisement laws were at the center of the post-Reconstruction 
effort to maintain white control over access to the polls. Between 1865 and 1900, 18 
states adopted laws restricting the voting rights of criminal oftenders, By 1900, 38 states 
had some type of criminal voting restriction, most of which disenfranchised convicted 
individuals until they received a pardon. At the same time, states expanded their 
criminal codes to punish offenses that freedmen were thought most likely to commit. 
Thus, a toxic combination of targeted criminalization, racist administration of the 
criminal justice system, and felony disenfranchisement produced both practical rc- 


’ * See Breiuian Center for Justice. Crimwal Disen franchisemenl Laws Across the Uniied Stales (2009), 
liup://v\ \v-brexiniuicemef.org/d% iiauuc/subDages/'domiiocKi file 48642.rKif . Tliirteen stales and Uie 
District of Columbia currently allow people on probation and parole to vote: Hawaii, Illinois, Indiana, 
Massachusetts. Micliigan, Montana. New Hampshire. North Dakota. Ohio. Oregon. Pemisylvania, Rliodc 
Island and Utah. 

Ma.nza&Uggen, supra note 1. at 56-57; Angela Belirens elal.. Ballot Manipulation and the ‘'Menace 
oj Ne^ro Domination Racial Threat and Felon Disenfranchisement in the United States. 1850-2002. 109 
Am, J, Soc. 559, 560-61 (2003); Alec C. Ew-ald, “Civil Death”: The Ideological Paradox ofCnminal 
Disenfranchisemenr Law in the United States. 1045, 1087-88. 

' ' At.f.xakder Ktvssar, The Rtgtit to Vote: The Contested History of Democracy in the United 
S I'A'i ] ;s 1 ] 1 (2000); Ewald. supra note 3, at 1087. 

BChyss.ar, supra note 5, at 1 11-12; Belireiis el al., supra note 3, at 563; Ewald, supra note 3, at 1087. 

Bclircns cl al., supra note 3, al 560; Ewald, supra note 3, al 1087. 

’ ' Manza&Uggen, supra note 1. at 55, 238-39 tbl.A2.1 (A typo in the text indicates 28 states, but the 
table correctly lists 38). 
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enslavement, and the legally mandated loss of voting rights, usually for life, effectively 
suppressing the political power of African-Americans for decades. 

Criminal disenfranchisement laws continue to have a lingering, often intended, 
racial effect today. Nationwide, 13 percent of African-American men have lost the right 
to vote, a rate that is seven times the national average.’^ In eight states, more than 15 
percent of African Americans cannot vote due to a felony conviction, and three of those 
states disenfranchise more than 20 percent of the African-i\merican voting-age 
population. 

In fact, in January, 2010, the United States Court of Appeals for the Ninth Circuit 
ruled in Farrakhan v. Gregoire, that Washington State's criminal disenfranchisement law 
violated Section 2 of the Voting Rights Act.^^ The Ninth Circuit found that racial 
discrimination in the state's criminal justice system had interacted with the state’s felony 
disenfranchisement law, resulting in the denial of the right to vote on account of race.^^ 
The Ninth Circuit found that plaintiffs presented “compelling” evidence that “in the total 
population of potential ‘felons,’ . . . minorities are more likely than Whites to be 
searched, arrested, detained, and ultimately prosecuted. ... If those decision points are 
infected with racial bias, resulting in some people becoming felons not just because they 
have committed a crime, but because of their race, then that felon status cannot, under 
section 2 of the VRA, disqualify felons from voting.”^^ 

Commendably, there has been significant activity in state legislatures restoring 
the right to vote to citizens who have rejoined their communities after release from 
prison. In the past decade, 21 states have either restored the right to vote or eased the 
restoration process.^^ Nevertheless, millions of Americans with a criminal conviction in 


These tactics were not confined to the Soutli. T1 k>' were employed ui northern states as well perhaps 
most notably in New Yoik. Starting in the 18'''centiiiy% New York's cruninal disfrancliisenient provisions 
were part of a concerted efforL to e.\clude African Americans from parUcipaiing in ilie political process. 

See Erilca Wood &, Li/ Budiiiiz. Brennan Cciiicrfor Justice, Jim in New York (2009) available at 
hitp://\v\v\v.brcnnancciitcr.org/coritcnt/rcsoufcc/jimcn)v\ n\ . As African Americans gained freedom witli 
tlie gradual end of slavery'. New York's voting quiilificalions - including criminal disfranchisement laws - 
became increasingly restrictive. A careful reading of New York's constitutional history' reveals that at the 
very' lime that The Fourteenth and Fifteenth Amendments forced New' York to remove its nefarious property' 
requirements for Afiican-Americaii voters, tlie slate cliaiiged its law from allowing to requiring the 
disfrancliisement of tliose convicted of “infamous crimes." Id. Tl»e effects of tliis policy continue; 
currently, 80% of those disfrancliiscd under New- York law are black or Latino. Id. 

Wood, .nipra note 1, at 8. 

■ ' M.ANZ.A & Uggen, supra note 1, at p. 2.A1-.53. tbl A3 .4. Note tlurt tliis data was gathered in 2004, The 
eight stales are; Alabama. Arizona, Delaware, Florida, Kentucky, Virginia, Wasliingloa and Wyoming. 
Arizona, Kentucky, and Wyoming discnfrancliisc more tliau20 percent of lire Arrican-Amcrican voting- 
age population 

.^90 F.3d 989. 1016 (9th Cir. 2010), 

Id. 

Id. at 1009, 1014. 

^ ' See Ryan S. King. The Sentencing Expanding the Vole, Slate Felony Disenfranchisemeni 

Reform, 1997-2008 (Sept. 2008), a\'ailable al 

hTtp://w ww senTCiiciimpiojcct.org/doc/onblic3tions/fd statcdrscnffanchiscmcnt.pdf .L see also Fair Release 
and Reentry Act of 2009. 2009 N. J, Laws ch. 329 (to be codified as amending Pub. L, 1969. ch.22 and 
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their past continue to be denied the right to vote. Often, disenfranchisement results from 
inadequate legal provisions. But often it results from confusion and misinformation about 
the existing state law. The confusion and misinformation resulting from the patchwork of 
state laws calls out for an easily administrable uniform federal standard. 

1 urge Congress to pass the Democracy Restoration Act, which resonates with the 
sentiments of Americans across the country.^ By providing a uniform national standard 
to restore voting rights to persons who have been released from prison and have rejoined 
their communities, the Act will achieve widely supported democratic reform in practice, 
as well as theory; and will finally sever, once and for all, a disturbing link with our 
country’s troubled racial history. 

Congressional Authority 

There is a long and honorable history of Congressional legislation protecting and 
defining the right to vole, especially in federal elections. Piecemeal Congressional 
legislation^^ ripened into the landmark Voting Rights Act of 1965 (re-authorized in 
2006), followed by the National Voter Registration Act in 1993, and the Help America 
Vote Act in 2002. These important pieces of Congressional legislation were each passed 
with strong bipartisan support. Each has played a vital role in assuring that all Americans 
have a voice and a vote in our democracy. The Democracy Restoration Act is another 
critical step in this effort. 

I. The Election Clause: Congress’s Inherent Authority to Regulate Federal Elections 

Congress has constitutional power to enact the Democracy Restoration Act under 
the Election Clause of Article 1, section 4, which provides that “[t]he Times, Places and 
Manner of holding Elections for Senators and Representatives, shall be prescribed in each 
State by the Legislature thereof; but the Congress may at any time by Law make or alter 
such Regulations, except as the Places of chusing Senators.” The phrase “times, places 
and manner of holding elections for Senators and Representatives” has been read broadly 
by the Supreme Court to include Congressional authority to: (1) regulate presidential 


supplementing Titles .10 and 52); 2009 Wash. Ch. 325 (codified as amended in Wash, Rr.V, Code § 
29A.()8.52() (2009), 9.92.066 (2009), 9.94A.637 (2(K)9), § 10.64.140 (2009). § 9.94A.885 (2009), and ^ 
9.96.050(2009)). 

Research indicates llial iliere is widespread confusion among election oflicials about slate's voter 
eligibility laws and registration procedures for people with criminal convictions. See Erika Wood and 
Rachel Bloom, De Facto Disenfranchisement (2008), available at 

http:/Avww.b.rei.inancentcf.org/content^resoi)n:e.'de f.icto disenfranelusemetil'' For exttmple, In Colorado, 
lialf of local election officials erroneously believ ed llial people on probation are ineligible lo vote, when in 
fact Uicy are eligible, hi In Tennessee, 63% of local election oIRcials were unaware of the types of 
offciiscs and other criteria for wliicli people could be permanently disfranchised under state law. Id. 

A 2002 telephone surv ey of 1000 Americans found diat substantial majorities (64% and 62%. 
respectively) supported allowing people on probation and parole to vote. Jeff Man^a, Clem Brooks & 
Christopher Uggen, Public .Affinides I'oward Felon Disenfranchisement in the United States., 68 Pi u, Op. 
Q. 275. 280-82 (2004). 

■ Congress's first c.vcrcisc of power under the Fihccnlh Amendment occurred in 1957, willi llic 
cstablislimcnt of the United States Civil Rights Commission. Since 1957, Coi^rcss lias sought to protect 
tlic franchise in virtually cvcty' session. 
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elections, as well as elections to Congress; and (2) to broaden eligibility for voting in 
federal elections. 

More than thirty years ago, the Supreme Court upheld Congress’s power to lower 
the voting age in federal elections from 21 to 18 in the landmark case of Oregon v. 
Mitchell^'’ In doing so, at least five members of the Court recognized Congress’s 
“ultimate supervisory power” over federal elections, including broadening the 
qualifications for voting, especially when the challenged practice had been used to 
disenfranchise members of racial minorities. Although a majority of the Justices in 
Mitchell did not coalesce around a single theory - some based their opinion on the 
Election Clause, others on Congress’s enforcement powers under the Reconstruction 
Amendments - the full Court has not viewed this disagreement over theory as 
undercutting Mitchell ' s holding in practice about the existence of Congressional power to 
eliminate barriers to voting in federal elections. 

In addition to upholding Congress’s power to lower the voting age from 21 to 18 
in federal elections, the Supreme Court inM/lchell unanimously upheld Congress’s 1970 
legislation suspending literacy tests in federal elections, even in those areas not tainted 
with a history of racial discrimination in voting.’^ Indeed, in 1978, when David Souter, 
as Attorney General of New Hampshire, argued that New Hampshire was not obliged to 
comply with the Congressional statute, his argument was rejected by the courts, and 
summarily dismissed by Solicitor General Robert Bork. The Supreme Court declined to 
hear the case.^^ 

Finally, eight members of the Court in Miichell upheld Congress’s power to 
outlaw durational residence requirements and to set standards for absentee balloting in 
federal elections. 

Despite such powerful legislative and judicial precedent supporting Congressional 
power, opponents of this legislation may argue that Congress lacks power to directly set 
qualifications for voters in federal elections under the Qualifications Clauses of Article I 
and the Seventeenth Amendment, which provide that the qualifications of voters in 
congressional elections must be the same as the qualifications for voters in elections to 


See, e.g., Kusper v. Poniikea, 414 U.S. 51. 57 n.ll (1973): Oregon v. AfUchell„ 400 U.S. 112. 121. 124 
(1970). 

-^400 U.S. 112 (1970), 

Justice Black delivered the opinion of tlie Court in Oregon v. Mitchell. His separate opinion recognizes 
Congressional power under the Election Clause to lower llie voting age in federal eleclions from 21 to 18. 
See Ktisper, 414 U.S. at 57. 

400 U.S. at 118, The literacy test at issue in Oregon v. Mitchell was imposed by Arizona. All nine 
Justices agreed tliat Congress's enforcement power under the Fifteeutli Amendment authorized legislation 
sweeping away a practice that had been historically associated with preventing black Americans from 
voting., without the necessiw of a finding that it was currentlv being imposed in a discriminator}- manner. 
Id 

Tinsely E. Y.-\rbrolgh, David H.u'keit Sol'iiir: Tiu\DiTiON/YLRiiPUBLic.-\R on rHBRHHNQLiisr 
Court (Oxford Universifr Press 2005) 31-32, nn. 80-82. 

400 U.S. at 118, L50. 237, 286, 
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the most populous branch of the state legislature. Such an argument would ignore clear 
Supreme Court precedent construing the scope of the Qualifications Clauses. 

As the Supreme Court’s 1986 decision in Tashjicui r Republican Parly,^' makes 
clear, the Qualifications Clause of Article I, which the Seventeenth Amendment adopted 
verbatim, was not intended to limit congressional power, or to require that qualifications 
for voting in federal elections be the same as those for voting in state elections. Instead, 
as the Court explained, “[f]ar from being a device to limit federal suffrage, the 
Qualifications Clauses was intended by the Framers to prevent the mischief which would 
arise if state voters found themselves disqualified from participation in federal 
elections.”^'’ The Court concluded that the fundamental purpose of the Qualifications 
Clauses is satisfied if all those qualified to vote in state elections are also qualified to vote 
in federal elections. Because the Democracy Restoration Act expands rather than limits 
the group of qualified voters in federal elections, it does not run afoul of the 
Qualifications Clauses, 

11. Congress’s Enforcement Powers under the Fourteenth and Fifteenth Amendments 


Several members of the Court in Oregon v. Mitchell upheld Congress's power to 
lower the voting age from 21 to 1 8 in federal elections under the enforcement clauses of 
the Fourteenth and Fifteenth Amendments, thereby providing an additional basis for 
Congressional authority to pass the Democracy Restoration Act. Section 5 of the 
Fourteenth Amendment and Section 2 of the Fifteenth Amendment both grant Congress 
the power to enforce the Amendments “by appropriate legislation.” The Supreme Court 
has described this enforcement power as “a broad power indeed” - one that gives 
Congress a “wide berth” to devise appropriate remedial and preventative measures for 
unconstitutional actions, More than a decade ago, in City of Boerne v. Flores, the 
Supreme Court established a test for determining whether legislation falls within 
Congress’s Fourteenth Amendment enforcement powers: the legislation must exhibit “a 
congruence and proportionality between the injury to be prevented or remedied and the 
means adopted to that end.”^^ 

The first part of this analysis requires identifying the constitutional right that 
Congress seeks to enforce. In order for Congress to properly utilize its enforcement 
powers, its legislation must be clearly remedial in nature - that is, aimed at remedying 
past constitutional violations - rather than expanding constitutional rights. The second 
part of the test determines whether the legislation is “an appropriate response” to a 
“history and pattern of unequal treatment,”'*® 


479 U.S. 208 (1986) 

Id. at 229. 

Tenmssne v. Lam. 541 U.S. 509, 518. 520 (2004). 
CUy of Boerne v. Fhres. 521 U.S. 507, 520 (1997). 

541 U.S. at 520. 

Id. 
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Rather than serving as a rigid doctrinal test, the Court’s analysis has functioned as 
a sliding scale. Congress’s enforcement authority is at its most expansive, and 
“congruence and proportionality” is most likely to exist, when Congress legislates to 
remove the lingering effects of historic government discrimination based on a suspect 
classification,‘^^ especially when the discrimination aftects the enjoyment of ftmdamental 
rights. Because the Democracy Restoration Act protects the right to vote, arguably the 
most fundamental constitutional right, and attempts to remedy past and present racial 
discrimination by government officials, it clearly meets this standard. 

Whatever the scope of the Fourteenth Amendment’s enforcement clause, when 
acting pursuant to the Fifteenth Amendment, Congress’s enforcement powers are at their 
apogee because such legislation involves both the fundamental right to vote, and the 
suspect category of race. Indeed, the Court has “compared Congress’s Fifteenth 
Amendment enforcement power to its broad authority under the Necessary and Proper 
Clause, Legislation enforcing the Fifteenth Amendment is afforded deferential review 
by the courts because it necessarily protects against racial discrimination and deprivations 
of the fundamental right to vote.‘^‘* 

While the Supreme Court has, on occasion, found that Congress has exceeded its 
Fourteenth Amendment powers either because the discrimination was purely private, or 
too attenuated in nature, those concerns are not present in legislation designed to combat 
the lingering effects of government-imposed racial discrimination in voting. In Boerne, 
the Court found that Congress had exceeded its enforcement powers in passing the 
Religious Freedom Restoration Act, which prohibited both federal and state governments 
from “substantially burdening” a person’s free exercise of religion in the absence of a 
compelling state interest, concluding that the law “attempted a substantive change in 
constitutional protections,”"^^ The Boerne Court rejected an attempt by Congress to “say 
what the law is,” which is the clear province of the courts.**^ 


See e.g . , Nevada Dep ’r ofHvnum Res. v. Hibbs. 538 U.S. 721, 736 (2003). 

See Lane, 541 U.S. <it 52.1, 

Lopez V. Monterey County. 525 U.S. 266. 294 (U.S, 1999) (citing 0'(v of v. United States. 446 U.S. 
156. 175 (1980); South Carolina v. Kafzenbach. 383 U.S. 301, 326 (1966)). 

See Johnson v. California. 543 U.S. 499, 505 {2005)\ Harper v. Va. Dd. of Elections, 383 U.S. 663. 670 
(1966). Indeed, just last year the Supreme Court, in an 8 to 1 decision, declined to rule that the pie- 
clcarancc provision of the Voting Rights Act was an unconstitutional exercise of congressional authorit>^ 

under the Fifteenth Amendment. See NASIUDNO v. Holder, 129 S. Ct. 2504. 557 U.S. (2009), 

'"521 U.S. at 532. 

''’'Boerne, 521 U.S. at 537 (citing v. 5 U.S. (1 Cranch) 137 (1803)). Other cases liavc 

similarly been skeptical of Congressional action to combat discrimination unrelated to racial classifications 
or fundaineiital rights. See, e.g. Board of Trustees of the Univ. ofAlabanw i'. Garrett. 531 U.S. 356. 373 
(200 1 ) (concluding That Congress could not enforce the Americans with Disabilities Act against state 
governments, and explaining that the “ADA's constitutional shortcomings are apparent when The Act is 
compared Lo Congress’ efforts in llie Voting Rights Ad”); Kimelv. Florida Bd. of Regents, 528 U.S. 62 
(2000) (finding dial Congress did not liavc die power lo enforce the Age Discriminadon in Employment 
Act against state govermnents and poiiidng to protection of voting rights as a valid use of congressional 
enforcement powers). 
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The Democracy Restoration Act does not seek to overrule a past Supreme Court 
precedent. Rather, it is intended to remedy a “history and pattern of unequal 
treatment, recognized by the Court in Hunter v. Underwood, resulting from centuries 
of discriminatory criminal disenfranchisement laws. There is ample evidence in the 
historical record that racial discrimination was a substantial motivating factor in the 
adoption of many, probably most, and possibly all, criminal disenfranchisement laws, and 
that laws which appear racially neutral on their face have been implemented and enforced 
in a discriminatory manner."^^ Indeed, in Hunter, the Supreme Court explicitly 
recognized that the roots of many criminal disenfranchisement laws lie in an effort to 
deny the ballot to members of racial minorities. Since proving racially discriminatory 
motive is painfully difficult, prophylactic Congressional enforcement legislation aimed at 
combating the current residue of past (and present) racism is clearly authorized. That is 
precisely what Congress did in 1970 when it banned literacy tests in federal elections. 

Opponents of the legislation may argue that Section 2 of the Fourteenth 
Amendment limits Congress’s enforcement authority. That section provides, “when the 
right to vote at any election for the choice of electors ... is denied to any of the male 
inhabitants of such State ... or in any way abridged, except for participation in rebellion, 
or other crime , , . (emphasis added). Relying on this language, the Supreme Court 
rejected a nonracial equal protection challenge to California’s felony disenfranchisement 
law in Richardson v. Ramirez.^'^ But the findings section of the Democracy Restoration 
Act makes clear that the legislation is intended to remedy past and current racial 
discrimination in the voting system. Therefore, reliance on Richardson would be 
misguided. In Hunter v. Underwood, the Court clarified that Section 2 of the Fourteenth 
Amendment does not limit the Equal Protection Clause’s prohibition on criminal 
disenfranchisement laws that deny voting rights on account of race^^' The Court stated: 
“[W]e are confident that § 2 was not designed to pennit the purposeful racial 
discrimination attending the enactment and operation of [felony disenfranchisement laws] 
which otherwise violate § 1 of the Fourteenth Amendment ."^’ 

Even if section 2 was found to somehow limit Congress’s power under the 
Fourteenth Amendment, the Fifteenth Amendment’s broad ban on race discrimination in 
voting clearly carries no such exception. The language and legislative history of the 
Fifteenth Amendment reveal that it does not replicate or incorporate Section 2, but 
replaces it with a ban on any disenfranchisement based on race. A few years after the 


^ 'Lane, 541 U.S. at 520. After the Civil War and enactment of the Fifteenth Amendment, numerous 
southern states adopted criminal discnfrancliiscmcnt provisions, along with literacy- tests and poU taxes, to 
exclude newly enfrancliised African American voters. Criminal disenfraiicliisement provisions today 
continue to ha\ e a substantially greater impact on iiiinorilies, especially African American men. Tliis 
disparate cffcci is panicularly dramatic in stales wilJi laws that pcniianentlv discnfrancliisc criminal 
offenders. In some states, it is estimated tliat 30 percent of Black men arc currently discnfrancliiscd. For 
more information see Erikit Wood. Restoring the Right to Vote (2009), m'^ailuble at 
http:./7www.brenriancenter.org/content/resource/rcstOTing the riaht to void 
Cf. Hihhs, 538 U-S. at 731 -.12 (finding e\’idence that state medical leave laws discriminated on the basis 
of gender both intenlioiialK and in llie way in wliicli they were applied ). 

^^418 U.S. 24 (1974). 

^'''Hunter v Underwood. 471 U.S. 222, 233(1985) 
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Fifteenth Amendment was ratified, the Supreme Court explained that the Amendment 
“invested citizens . . . with a new constitutional right which is within the protecting power 
of Congress. The right is exemption from discrimination of the elective franchise on 
account of race, color, or previous condition of servitude.”'^ 

111. The Supremacy Clause Supersedes Conflicting State Laws 

A state policy in conflict with the Democracy Restoration Act would 
unquestionably be preempted by contrary Congressional legislation under the Supremacy 
Clause. In those few situations where the Democracy Restoration Act would conflict 
with a state constitution, the constitutional provisions would likewise be preempted by 
the operation of the Supremacy Clause of Article VI of the Constitution, which provides: 

This Constitution, and the laws of the United States which shall be made 
in pursuance thereof; and all treaties made, or which shall be made, under 
the authority of the United States, shall be the supreme law of the land; and 
the judges in every state shall be bound thereby, anything in the Constitution 
or laws of any State to the contrary notwithstanding,” 

The nationwide suspension of literacy tests serves as an important analogue. In 
Oregon v. Mitchell, the Supreme Court was called to rule on the constitutionality of the 
1970 Amendments to the Voting Rights Act imposing a nationwide the ban on literacy 
tests. The Justices concluded unanimously that the literacy test suspension was lawfully 
enacted pursuant to Congress’s enforcement authority under either or both of the 
Fourteenth or Fifteenth Amendments, and that state statutes in conflict with the federal 
statute, such as the Arizona literacy statute at issue in the case, would be superseded 
under the Supremacy Clause. 

Conclusion 

The Elections Clause, combined with Congress’s broad powers over federal 
elections, and Congress’s enforcement powers under the Fourteenth and Fifteenth 
Amendments, provide ample constitutional authority to pass the Democracy Restoration 
Act. 


Thank you for the opportunity to testify today. 1 am happy to answer any 
questions you may have. 


United Sunesv. Reese, 92 U.S. 214. 218 (1875). 
U.S. Const, art. VI. cl. 2. 

Oregon. 400 U.S. at 132. 
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Mr. von Spakovsky? 
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TESTIMONY OF HANS A. von SPAKOVSKY, SENIOR LEGAL 

FELLOW, THE HERITAGE FOUNDATION, WASHINGTON, DC 

Mr. VON Spakovsky. Thank you, Mr. Chairman, for the invita- 
tion to testify today. 

I am Hans von Spakovsky of the Heritage Foundation. 

Various consequences attach to a criminal felony conviction. 
First, there are prison or jail sentences. Second, there may he fines, 
court costs, restitution and possible probation and parole require- 
ments. Finally, there are various disabilities such as the inability 
to own a gun, to work as a police officer, to serve in certain elected 
offices, or to serve on a jury. 

Time in prison is not, and has never been, the only way a felon 
pays his debt for breaking the law and endangering his fellow citi- 
zens and the public. 

I have to say with all due respect to Professor Neuborne, I pulled 
out my copy of the Constitution. He must be looking at a different 
version of it than I have, because this bill is an unconstitutional 
intrusion into the rights of the States. Congress does not have the 
power to do this. 

Professor Neuborne keeps talking about literacy tests, and that 
we would say that Congress did not have the power to do anything 
about that. That, of course, is wrong. The 15th Amendment made 
discriminating on the basis of race illegal. Literacy tests were used 
for that purpose. So, obviously, with the Voting Rights Act, which 
was passed under the power of the 15th Amendment, Congress had 
the power to do that. 

But the 14th Amendment specifically states that States may 
abridge the right to vote because of rebellion or other crime. And 
as it was said in the, I think, Ramirez case, which looked at a felon 
disenfranchisement law in California, Congress cannot be seen to — 
the Founders and the passers of that amendment could not be seen 
to be taking away with one section of the 14th Amendment what 
they are granting the States specifically with the other. 

As has been said, criminals lose their right to vote, not because 
of their race, but because of their conscious actions. There is no 
power in Article I for Congress to do anything that is contrary to 
this provision in the 14th Amendment. 

Section 2 of Article I and the 17th Amendment provide that vot- 
ers for Members of Congress shall have the same qualifications as 
voters for members of State legislatures. This explicitly places in 
the hands of the States the ability to determine the qualifications 
of voters. 

Congress is given the authority to alter the times, places and 
manner of elections for Congress. But the qualification of a felon 
to vote cannot be remotely compared to a regulation governing the 
time, place or manner of an election. 

And I would point out that in the ACORN v. Edgar case, which 
upheld the National Voter Registration Act, the court specifically 
said that the reason that those provisions regarding voter registra- 
tion were within the power of Congress was because voter registra- 
tion is within the manner of holding an election. And in fact, the 
court said that, if the law had been designed to make it impossible 
for the State of Illinois to enforce its voter qualifications, that 
would have been an entirely different case. 
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There are also sound public policy reasons why this should not 
be done. The loss of civil rights is part of the sanction that our soci- 
ety has determined should be applied to criminals. States are enti- 
tled to ensure that those who injure or murder their fellow citizens, 
who steal, or who damage our democracy by committing crimes, 
have paid their debt to society, and even more importantly, have 
shown that they can be trusted to exercise all the rights of full citi- 
zenship. 

This bill would force States to immediately restore the right of 
convicted felons the moment they are out of prison, even if they are 
on parole in a halfway house, or have not paid restitution or fine. 

While most States automatically restore this right when felons 
have completed their sentences, other States have a more individ- 
ualized procedure. Virginia, for example, has set up an application 
process that allows an individual review. 

A felon cannot apply until he has been released from supervised 
probation for 3 or 5 years, depending upon the crime. This is per- 
fectly reasonable, given that a majority of felons were re-arrested 
and re-incarcerated within a short time after they were released 
from prison. 

The felon also has to show he has paid all of the court costs, fines 
and restitution. This bill would completely override this process at 
the expense of victims who are still owed restitution, and grant re- 
lief on a wholesale basis without considering whether someone is 
really entitled to restoration of those rights. 

The findings claim that this legislation will “reintegrate offend- 
ers into free society, helping to enhance public safety.” And it also 
says that felon voting laws serve no compelling State interest. 

If that is correct, then why does this legislation not also restore 
the other civil rights a convicted criminal may lose, such as the 
right to public employment? 

Federal law also prohibits felons from owning a gun. If public 
safety will be enhanced by providing felons with the ability to vote, 
why doesn’t this bill amend Federal law to allow them to own a 
gun? 

Are we to believe they can be trusted to vote, but not to own a 
gun? 

Are we to believe that a convicted child molester can be trusted 
to vote, but not to be a teacher in a public school? Are we to believe 
a convicted drug dealer can be trusted to vote, but not to be a po- 
lice officer? 

Won’t that help integrate such criminals back into society, as 
claimed by the bill? 

The supporters of this bill apparently trust felons enough to re- 
quire the automatic restoration of their right to vote. But they do 
not trust them enough to automatically restore the right to own a 
gun, or to restore all of the other civil rights that are taken away 
when they are convicted of murder, robbery, rape or bribery. 

The American people and their State representatives make these 
decisions. The Constitution specifically gives them that right. If 
Congress wants to change it, you have to do it through a constitu- 
tional amendment. 

Thank you. 

[The prepared statement of Mr. von Spakovsky follows:] 
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Testimony of Hans A. von Spakovskv 


Thank you for the invitation to testify before the Subcommittee on the subject of 
felons and the rights of states to prevent convicted criminals from voting. 

1 am Hans A. von Spakovsky, a Senior Legal Fellow and Manager of the Civil 
Justice Reform Initiative in the Center for Legal and Judicial Studies at the Heritage 
Foundation (www.heritage.org). I was a Commissioner on the Federal Election 
Commission for two years and, of particular relevance to the subject of this hearing, I am 
a former career Counsel to the Assistant Attorney General for Civil Rights at the U.S. 
Department of Justice. I am also a former member of the Board of Advisors of the U.S. 
Election Assistance Commission as well as the Registration and Election Board of Fulton 
County, Georgia. I currently serve on the Electoral Board of Fairfax County, Virginia, 
and on the Virginia Advisory Board to the U.S. Commission on Civil Rights. All of the 
views and opinions I express in my testimony are my own and should not be construed as 
representing any official position of the Heritage Foundation or any other organization. 

Various consequences attach to a criminal felony conviction. First, there may be 
(and usually are) prison or jail sentences. Second, there are other direct penalties such as 
fines, court costs, restitution, and possible probation and parole requirements. Finally, 
there are various disabilities such as the inability to own a gun, to work as a police 
officer, to serve in certain elected offices or to serve on a jury. In short, the initial time in 
prison is not, and has never been, the only way a felon pays his debt to society for 
breaking the law and endangering his fellow citizens and the public. 

H.R. 3335 represents an unconstitutional intrusion into the rights of the states. 
Congress simply does not have the constitutional authority to force states to restore the 
voting rights of convicted felons. There are also good public policy reasons why this 
should not be done. While some states automatically restore the right to vote after a felon 
has completed all of the terms of his sentence, others require individual applications. 
States are entitled to make their own decisions on this issue. That includes implementing 
procedures that ensure that those who break the law to injure or murder their fellow 
citizens, to steal, or to damage our democracy by committing election crimes or engaging 
in public corruption like bribery, have paid their debt to society and, even more 
importantly, have shown that they can be trusted to exercise all of the rights of full 
citizenship. 

H.R, 3335 states that the right of an individual to vote in any federal election 
cannot “be denied or abridged because that individual has been convicted of a criminal 
offense unless such individual is serving a felony sentence in a correctional institution or 
facility at the time of the election.” The definition of “correctional institution or facility” 
contained in the bill does not include “any residential community treatment center (or 
similar public or private facility).” 
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Thus, H.R. 3335 would force all states to immediately restore the ability to vote to 
convicted felons the moment they are out of prison - even if they are simply out on 
parole, are in a half-way house or have not completed other requirements of their 
sentence such as paying restitution to the victims of their crimes or fines and civil 
penalties imposed on them. In other words, states would be forced to allow criminals to 
vote before they have even completed the primary terms imposed on them as a 
punishment by their fellow citizens through our justice system. So at least some 
individuals who have shown no compunction whatsoever about breaking the law will be 
given the ability to help make the law. 

However, Section 2 of the Fourteenth Amendment specifically provides that 
states may abridge the right to vote of citizens “for participation in rebellion, or other 
crime.” The Fourteenth Amendment simply recognized a process that goes back to 
ancient Greece and Rome. The claim that state laws that take away the right of felons to 
vote are all rooted in racial discrimination is simply historically inaccurate - even prior to 
the Civil War when many black Americans were slaves and could not vote, a majority of 
states took away the rights of voters who were convicted of crimes. 

It is true that some Southern states tried to use these laws during Reconstruction 
and afterward to disenfranchise blacks, but those laws have all been changed and 
amended. The case cannot be made today that such laws are in any way applied in a 
discriminatory fashion. When they have been, they have been struck down, as the 
Supreme Court did to Alabama’s law in Hunter v. Underwood, 471 U.S. 222 (1985). 
However, that case involved Alabama’s 1901 Constitution that disenfranchised persons 
convicted not just of felonies, but of misdemeanors “involving moral turpitude,” a catch 
all that was used by state officials specifically to target black Alabamians. 

Even the “Findings” in this bill do not claim that felon voting laws are 
administered in a racially discriminatory fashion; only that they have a “disparate impact” 
because of the higher incarceration rate of certain minorities. In the Hunter case, 
however, the Supreme Court specifically noted that “[pjroof of racially discriminatory 
intent is required to show a violation of the Equal Protection Clause.” No such showing 
of intentional discrimination can be made with regard to such state laws today and they 
cannot be held iraconstitutional even if they have a “racially disproportionate impact.” 
Criminals lose their right to vote because of their own conscious actions in violating the 
law, not because of their race. 

It should be kept in mind that the Fourteenth Amendment, like the Fifteenth 
Amendment, was one of the key post-Civil War amendments sponsored and passed by 
Republicans, the party of Abraham Lincoln and abolition, to help secure the rights of 
black Americans, including their right to vote. Those same members of Congress 
deliberately and intentionally protected the right of states to withhold the right to vote 
from those citizens convicted of serious crimes against their fellow citizens. 

Under our Constitution, if Congress is not acting pursuant to a specific grant of 
power in Article I, it is acting unconstitutionally. The federal government does not have 
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the inherent power to do whatever it wants - we have a government of limited and 
enumerated powers. See US. v. Lopez, 514 U.S. 549 (1995). There simply is no 
authority in Article I for Congress to force states to allow felons to vote, particularly in 
light of the language of the Fourteenth Amendment. 

In fact, Section 2 of Article I says that voters for members of the House of 
Representatives “shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature.” The Seventeenth Amendment provides the 
same state qualification for voters for members of the Senate. In other words, the 
qualifications or eligibility requirements that states apply to their residents voting for 
state legislators must be applied to those same residents voting for members of Congress, 
which explicitly places in the hands of the states the ability to determine those 
qualifications. 

This is confirmed by James Madison and Alexander Hamilton in The Federalist 
Papers, Nos. 52 and 60. James Madison states, for example, in Federalist No. 52, that to 
have left such qualifications open to “the regulation of the Congress” would be improper. 
States also disqualify children, noncitizens, and the mentally incompetent. States cannot 
limit voting qualifications based on race or sex because of the explicit prohibitions of the 
Fifteenth and Nineteenth Amendment - but in contrast, the Fourteenth Amendment 
specifically allows them to limit those qualifications based on criminal convictions. 

Congress is given the authority in Section 4 of Article I to alter the “Times, Places 
and Manner of holding Elections for Senators and Representatives” but that power does 
not extend to the “qualifications” of voters. The qualification of a felon to vote cannot 
even remotely be compared to a regulation governing the time, place or manner of an 
election. 

Congress has even less authority when it comes to presidential elections. Article 
II, Section 1, provides that states “shall appoint, in such Manner as the Legislature 
thereof may direct,” the electors of the Electoral College. Congress can only determine 
“the Time of chusing the Electors, and the Day on which they shall give their Votes.” 
Thus, Congress clearly has no authority under these provisions to tell the states that they 
must allow felons to vote in presidential (or congressional) elections. 

The Equal Protection Doctrine of Section 1 of the Fourteenth Amendment also 
provides Congress with no authority on this issue. The “Findings” in H.R. 3335 stale that 
“equal protection for Americans to vote in Federal elections” require a uniform federal 
rule for felons. However, the Supreme Court threw out an equal protection challenge to 
California’s felon disenfranchisement law in 1974, concluding that “those who framed 
and adopted the Fourteenth Amendment could not have intended to prohibit outright in 
§1 of that Amendment that which was expressly exempted from the lesser sanction of 
reduced representation imposed by §2 of the Amendment.” Richardson v. Ramirez, 418 
U.S. 24, 43 (1974). 
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Finally, Oregon v. Mitchell, 400 U.S. 1 12 (1970), in which the Supreme Court 
upheld a federal statute changing the voting age from 21 to 18 just prior to the ratification 
of the Twenty-Sixth Amendment and the elimination of residency requirements for 
federal elections also provides no basis for believing that Congress has any constitutional 
authority for H.R. 3335. The opinion in Mitchell was a fractured decision, in which eight 
Justices rejected the argument that Congress had the authority under Article 1 to make 
such changes - only Justice Black thought Congress had that inherent authority. Four of 
the justices based their opinion on the age change on the enforcement clause of the 
Fourteenth Amendment. 

The residency requirement was thrown out based on the Privileges or Immunities 
Clause of the Fourteenth Amendment because it infringed on an individual’s national 
right as a citizen to travel. While such a residency requirement would discriminate 
against individuals living in the same state by allowing older residents to vote while 
preventing newer residents from voting, a disparity in felon voting laws does not 
discriminate among voters in the same state. 

Because the Fourteenth Amendment gives states the right to bar felons from 
voting, there is no equal protection violation because some states have different rules for 
when felons recover their right to vote (two states even allow felons to vote while they 
are in prison). As in the Richardson case, it cannot be argued that the Privileges or 
Immunities Clause in Section 1 can take away from the states a right specifically granted 
them in Section 2. 

Finally, as the Eleventh Circuit said m Johnson v. Florida, 405 F.3d 1214 (2005), 
when it concluded that Section 2 of the Voting Rights Act did not apply to Florida’s 
voting rules for felons, any contrary view would raise “serious constitutional problems 
because such an interpretation allows a congressional statute to override the text of the 
Constitution [in the Fourteenth Amendment].” Johnson at 1229 (“Congress has 
expressed its intent to exclude felon disenfranchisement provisions from Voting Rights 
Act scrutiny.” Id. at 1234). 

Even if Congress had the constitutional authority to pass this legislation, which it 
does not, there are sound public policy reasons why it should not. The loss of civil rights 
is part of the sanction that our society has determined should be applied to criminals. 
Many black communities unfortunately suffer from high rates of crime, yet this bill 
would have a pernicious effect on the ability of law-abiding citizens to reduce crime in 
their own commimities. These laws are overwhelmingly supported by the public, a clear 
sign that they do not want their ability to influence the decisions made by elected officials 
on controlling crime diluted by convicted felons or individuals on parole. 

While some states automatically restore the rights of felons when they have 
completed their sentences, other states have more individualized procedures. Virginia, 
for example, has set up an application process for felons to apply for the restoration of 
their civil rights, including the right to vote. Virginia’s process allows for an 
individualized review in which the state can determine whether a felon has fully paid his 
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debt to society and changed his ways. He cannot apply for restoration until he has been 
released from supervised probation for three years for nonviolent crimes or five years for 
violent, drug, or election-related crimes. That is perfectly reasonable and common-sense 
- particularly since a large majority of felons are rearrested and re-incarcerated within a 
short time after they are released from prison. 

In Virginia, the felon must also show that he has paid all court costs, fines, and 
restitution to their victims. This proposed bill would completely ignore and override this 
process, particularly at the expense of victims who are still owed restitution, and grant 
relief on a wholesale basis, without considering whether someone is really entitled to 
restoration of his rights. 

Finally, what is particularly odd about this proposed legislation is the fact that it is 
limited only to restoring the ability of convicted criminals to vote. The findings in 
Section 2 of H.R. 3335 state that this legislation will reintegrate “offenders into free 
society, helping to enhance public safety.” The findings also say felon 
disenfranchisement laws serve “no compelling State interest” for felons “who are living 
and working in the community.” If that is correct, than why does this legislation not 
propose to restore all of the other civil rights that a convicted criminal loses in many 
states? 


If convicted criminals can now be trusted to exercise the right to vote, as the 
legislation concludes, and if restoring that ability will help integrate such criminals back 
into society, than why are their rights to public employment not restored? Many states 
prohibit felons from working as police officers or school teachers - if they can be trusted 
with the right to vote, why do the sponsors of this legislation not trust them to work as 
teachers in our public schools? 

State and federal laws also prohibit felons from owning a gun {see e.g., 18 U.S.C. 
§ 922(g)). If public safety will be enhanced by providing felons with the ability to vote 
as the legislation claims, why does this bill not also amend federal law to allow them to 
once again own a gim? Are we to believe that they can be trusted to vote but not to own 
a handgun? Are we to believe that the sponsors of this legislation think that a convicted 
child molester can he trusted to vote but cannot be trusted to be a teacher in a public 
school? Are we to believe a convicted drug dealer can be trusted to vote but cannot be 
trusted to be a police officer? Or is the true motivation here based more on the fact that 
their vote is important to winning close elections? 

The problem with the supporters’ narrow focus is obvious. The sponsors 
apparently trust felons enough to require the automatic restoration of their right to vote, 
but don’t trust them enough to automatically restore their right to own a gun or all of their 
other civil rights that were taken away when they were convicted of murder or robbery or 
rape or bribery. 

The American people and their freely-elected state representatives must make 
their own decisions in their own states on when felons should have their civil rights 
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restored, including the right to vote. The Constitution specifically gives that authority to 
the states and any legislation passed by Congress taking away that power is 
unconstitutional and bad public policy. 
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Mr. Scott. Thank you. 

Mr. Wicklund? 

TESTIMONY OF CARL WICKLUND, EXECUTIVE DIRECTOR, 

AMERICAN PROBATION AND PAROLE ASSOCIATION, LEX- 
INGTON, KY 

Mr. Wicklund. Good afternoon, Chairman, Members of the Com- 
mittee. I appreciate the opportunity to testify today in support of 
H.R. 3335. 

I am not a constitutional scholar, but I do think that this legisla- 
tion will restore the right to vote in Federal elections to nearly four 
million of our fellow citizens who have a criminal conviction in 
their past, but who are out of prison and living in the community. 

Because I believe that voting plays in integral role in a success- 
ful reentry of people coming out of prison, I urge you to pass the 
Democracy Restoration Act. 

I happen to live in Kentucky, one of the last two States in the 
country to permanently disenfranchise everyone with a felony con- 
viction unless they receive individual, discretionary, executive 
clemency. This archaic law disenfranchises over 180,000 Kentuck- 
ians, more than a quarter of whom are African American. 

I have been the executive director of the American Probation and 
Parole Association since 1996, and I have over 37 years of experi- 
ence in the corrections and human services field, including serving 
as the director of probation and parole for the county community 
corrections department and have developed and managed several 
community-based and private sector programs for offenders and at- 
risk youth in Minnesota. 

Among the many other professional associations I sit on, the FBI 
Criminal Justice Information Services Advisory Policy Board and 
the National Governors Association Intergovernmental Justice 
Working Group. I have been awarded the Florida Association of 
Community Corrections Lifetime Achievement Award, the Congres- 
sional Crime Victims’ Rights Caucus Allied Professional Award and 
the Justice Leadership Award. 

APPA, or the American Probation and Parole Association, rep- 
resents over 35,000 individuals in the field of probation, parole and 
community corrections. We have members in every State, as well 
as a number of different countries. APPA members supervise more 
than five million adults across the United States. 

Our vision is to have a fair, just and safe society where commu- 
nity partnerships restore hope by creating a balance of prevention, 
intervention and advocacy. Restoring the right to vote — the most 
basic of all rights — to people who are living and working in the 
community is central to this core mission. 

For this reason, APPA has been part of national efforts to restore 
voting rights to people with criminal convictions. In 2007, we 
passed a resolution calling for the restoration of voting rights. I 
currently sit on the Brennan Center for Justice Law Enforcement 
and Criminal Justice Advisory Council, comprised of police chiefs, 
corrections officials and prosecutors who have come together to 
support voting rights restoration. 

Our members have encouraged voting rights legislation in a 
number of States, including Kentucky, Maryland, Minnesota, New 
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York, Washington and Wisconsin. We believe that civic participa- 
tion is integral to successful rehabilitation and reintegration. 

One of the core missions of parole and probation supervision is 
to support successful transition from prison to the community. 
Civic participation is an integral part of this transition, because it 
helps transform one’s identity from deviant to law-abiding citizen. 

For this reason, the Democracy Restoration Act is indispensible; 
it is an indispensible part of the reentry process. 

The combination of the sheer number of people being released 
from prison every day and the revolving door created by staggering 
recidivism rates have forced those who work in community super- 
vision to look carefully at the process of reentry and find innovative 
ways to ease this reintegration, with the ultimate goal of pre- 
venting future crime and protecting public safety. 

Civic participation and successful rehabilitation are intuitively 
linked. One of the greatest challenges facing those who are coming 
out of prison or jail is the transition from focus on one’s self as an 
individual that is central to the incarceration experience, to a focus 
on one’s self as a member of community that is the reality of life 
in our democratic society. 

Civic participation has also been linked to reducing recidivism. 
One study tracking the relationship between voting and recidivism 
found that former offenders who voted were half as likely to be ar- 
rested than those who did not. This study reaffirms that a package 
of pro-social behaviors that are linked to desistance from crime and 
participatory life. 

There are four generally accepted purposes of criminal penalties: 
prevention against committing new crimes, deterrence, retribution 
and rehabilitation. Losing the right to vote does not address any 
of those. 

And we are not alone in our support for restoring the voting 
rights. Other national criminal justice and law enforcement agen- 
cies, including the National Black Police Association and the Asso- 
ciation of Paroling Authorities International, have passed resolu- 
tions in favor of voting rights restoration. 

Even the current director of the Office of National Drug Control 
Policy wrote, when he was chief of police in Seattle, “voting is an 
important way to connect people to their communities. — We want 
those who leave prison to become productive and law-abiding citi- 
zens. Voting puts them on that path.” 

I thank you for the opportunity to present today. 

[The prepared statement of Mr. Wicklund follows:] 
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Good afternoon Chairman Conyers, Chaimian Nadler and Members of the 
Committee. Thank you for the opportunity to testify today in support of H.R, 
3335, the Democracy Restoration Act. This legislation would restore the right to 
vote in federal elections to nearly 4 million of our fellow citizens who have a 
criminal conviction in their past, but who are out of prison and living in the 
community. Because I believe that voting plays an integral role in the succcssfttl 
reentry of people coming out of prison and trying to reclaim their lives, 1 urge you 
to pass the Democracy Restoration Act. 

I live in Kentucky, one of the last two states in the country (Virginia is the other) 
to permanently disenfranchise everyone with a felony conviction unless they 
receive individual, discretionary, executive clemency.’ This archaic law 
disenfranchises over 1 80,000 Kentuckians, more tlian a quarter of whom are 
African-American.^ In all, 24% of the African-American population in Kentucky 
has lost the right to vote for lifc.^ 

1 have been tlie Executive Director of the American Probation and Parole 
Association since 1996. 1 have over 35 years of experience in the corrections and 
human services field, including serving as Director of Community Corrections 
and managing several community-based, private sector programs for oflenders 
and at-risk youth in Minnesota. 1 am the Vice Chair of the United States 
Department of Justice Global Justice Information Sharing Initiative Advisory 
Committee, the Vice Chair of Corrections Operations Subcommittee for the 
National Law Enforcement and Corrections Technology Advisory Committee, 


‘ KY. Const. § 145. 

^ JEFF Manza Sl Christopher uggen, locked Out: felony dkenfranchisement and 
American Democracy Tbi. A3.3, A3.4 (2006). 

^ Id. 
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and serve on the FBI Criminal JustiwIufprmaliQn Services Advisory Policy Board and the 
National Governors Association Intefgoveniineiital Jiisttee Working Grenipj among othsrs, I 
heoii awaided the Florida Association of Gkinifmmity Collections Lifetime Achievement 
A ward, the drsi U,S Congress Crime Victims' Kigiits Caucus Allied Professional Award arxl the 
Justice LetKlerslnp Award from Faniily Juafee. 

The APPA represents over 35,000 individuals in tfie fieldof libation,, parole and community 
corrections. Wc iiavc msinbei? in every state, as w^l as affiliate members in Poland, New 
Zcalarid. Aasualia, Canada, and the European Oiigafiization tbv Probation,'^ APPA^ members 
supervise more than 5 million adults across the United Stefes. 

At the American Probation and Paiole Associatkin, we work to buiida tairjusf and safe society 
ivheie comiminity partnerships ci^te a balance of prevention, intervention and advocacy. Wc 
seek to create a system of community justice where a ftillrange of sanctions and services 
protects public safety by insuring humane, elective, and individualized senlenctw for offenders, 
and support and protection for crime victims. 

Resto]:ing tlie right to vote to people who are living and working in the community is 
central to this core mission-. .For this reason, the /VmericanPn.ibatidn and Parole 
Association has been part of the national efforts to restore voting rigl^s to people with 
ciiminalconvictions, In 2007, we passed a resolution calling for the restoration: of voting 
ri gilts to people under supervision as well as those who have served their sentences, ' I 
currently on the Brennan Center for Justice Law Enforceincnl & Criminal Juslice 
Advisory CouncU, comprised of police cliiefs, correc tions officers and prosecutors; the 
main purpose of the Cotmcil is to advocate for voting rights restoration at both the federal 
and state ievci.* We have Joined dozens of other law entbrcement and criminal justice 
professionals and organizations in signing a letter supporting the Democracy Besloi-ation 
Act, i'^id Ai’PA membei-s have encouraged voting rights legislation in a number of 
states, including KentiKky,: Maryland, Minnesota, New York, Washington and 
Wisconsin, 


We siippoit the Lfemocracy Restoration Act because we believe that civic participation u integral 
to successfol rehabilitation and reintegi-ation. 

Successful rehabilifation nii<l reintcgi'afioii 

One of the core missions of parole and probation supervision is to suppoit the successful 
ti'ansition from prison and jail to the commonity. Civic participation is an intcgi’^a! part of this 
transition because it helps transfonn one’ .s identity from deviant to law-abiding citizen. For tin's 
reason, the Deuiocracy Restoration Act is an iiidis|i^sabl5 pari of the reentry prtKiess. The bill’s 


■* A htli list of AFPA atfi’iatss is avaitaWCat lrtt p://ww.at^-net.oi'B/eweb/dccs/APFA^l)(K!/Aff ii iatc _Kep_s,gdf). 

' i'ee Ainei icaii ProbtUiufi and Fasolc Assucialioji. Itcsplutidri, Rpsluinijon of Voting Itigllls ( 2007 ». 
hrtp://\v\v\v.app:\-^et.Ol'g/e^ve[^/DylJar,Jiup^^,aspx?#^AFPA^25:webc<rfe=lB;J^escl^lllioll&^''p.';^Ke^'=3c8^56i2- 
Vc I c4 mC-KoHIv { lUil6c(;(J I 

' To read iiiuio aboiil iho Biennu»Cetrtej‘Lav.' EitForwn‘tc!rt.& CtlniiiMl Jiistefec AdvLoiy Cuaiitil, visit 
iitlfi://ww\v.hrei7ua!icentei'.ore/cQntenb'pa^s1aw &i i6 ^‘ca''netrt; criintnai _ iiMice;^advisoF\‘ _ecniriC!l. 
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requireinent that probation and parole officer? piovidv information about voting rights and assist 
svith voter registration is also uccessaiy. These respoilsibliitios would not create an undue 
burden on probation and parole offices - ibde^, they are central to oitr mission, 

'I he United Slates is tire world's leader in incarwratiofi^ witli ,2.1 million people currently in our 
prisoiis - a 500% iiiaeose over the past Ihiity yeare,’ liach year, over 600,000 people leave 
j?rison. Approximately two out ofevery three pepplersteased from prison in the United States 
are re-at rested within tliree years of their release.® The combination of the sheei- niiniher of 
people being released from prison ewy day, and the “icyolvmg door” created by these 
staggering recidivism rates have forced all of us in the community supenTsion field to look 
carefiili)' at the process of reentry the transition from prison to community ^ and finci 
innovative ways to ease this reintegration with the ultimate goal of preventing fiiTiire crime and 
protecting public- safety. 

The APFA believes that frill civic participation and successful rehabifilalion tive intuili\'e1y 
linked.. One of tlie greatest challenges facing those who are coining out of prison or jail is Ihe 
transition from a focus on one’s seif as an individual tliat is central to die incarceration 
experience, to a focus on one’s self as a member ofa community that i.s the reali ty of life in out: 
democratic society. While having shong femiiy support mid stable employment are critical to a 
person’s successful transibimatipn frc>m prisoner to citizen, research lias determined that one’s 
ideaitity as a responsible citizen - including voluntcci' work, community involvomcnt ami voUfig 
- iilays a vital I'ole.'^ Further, having the right to vote and learning how to cxCrci.so that ri,g]U 
sends a message tliat these individuals are welcomed back as integral and valuable members of 
their home, coihmumries.. 

Civic participation has also been linked to reducing recidivism. While mcasining a direct causal 
reliUtonship between xaiting riglits and criminal behavior i.s clilTioull. one sludy track ing the 
reJatioiiship beh^'een v'otiiig and recidivism found ‘'consistent cliflerences between voters and 
non-votci's in rates of subsequent aiiosts, incarceration, and selfri'cported criminal behavior.”'^ 

In fact, the study found tliat former offenders who voted were half as likely to be I'c-arrcstcd {halt 
those who did nol.^' The study rejiffirniK that voting is pari of a package of pro-social behavior 
that is linked to desislaiicc from crime. Someone who has a slake in (he community, who .sees 
liimself or lica'self as a mcmbei' of that community, is less likely to offend that eommuniiy, 

Disenfrancliiseinent serves no legitimate la«' eiirorceuveiit purpose 


^ The PEW Chntsronthe States, .Onrtn 3.i:'TnELoNGREACH G!FAh'n-RiCANCoR8ECT;o!S cMar.20ai>), 
avtiilahk ot n»}T://vvvv>v,pewce>UtTO»tliestates.<ffE.^epori detatlasdxtid^4^t3S2; xet: oiso Marc MAUBiK, RACE TO 
iNC/UiCEJOViE 1 (2006), 

’• KE-ENTRY POLICY COUNCIL, CTiARTiNGTHE SAFE & SUCCHSSFUl. RETUrUJ Of PRISOKSRS TO THE COMMUNH Y 3 
<2U03), avciihible m htl]r//^YW^v.reeiitivTwlicy.oiy/pr!bllcaiioBs/'l@4:ftle . 

■ Clirrsly A. Vishei' & Jeivmy Travis, Ti'ansilmf p'om Prison to Community: VnderSHituting Individual Pathways, 
29 An-N. Rev. SOC. 89, 97 (2003). 

Chi'istapliei' Uggen & JeffMaiira, Votlug andSubsei^mu Ct^m ataf Airesc Evidetica From a Cumnmnity 
tor/e. 36 COLUH Hum. RTS. L. Rev. m, 213 {2004>. 

'' la. at 205. i he saivey was based on longitudinal sntv^y dwaftomageneral sample people with felony 
convictions it) St. Paul, MiiUiesoia of the effecte of votingpaHicipatton upon selt-repotted criiiie and arrest in tlie 
jears 1 997 to 2000. 


3 



64 


Moreover, there- is no credible e\’idence sliowing-fhat ccmlinuing to disenfranchise people who 
iiavc rejoined the community serves any legitimate law ^forceinent purpose. 

Crimiiiiil justice experls lypicaliy point to four aeeepted piUi>oses of ciiiiiiiial penalties: 
prevention against committing new ciimesi.d^errence, retribution and rehabilitation/^ 1 have 
already explained tlwt denying foe right to vote liiudens, mther than fosters, suceessftil 
l ehabiiitatioii, And iJideed, disenfranchising individuals after release fioin prison furthers none 
of these goals, 

PreveiUior} 

The prevention, or ineapacitation, rationale for puhislfoieht is tliat a person who has committed a 
Clime is likely to do so again and foat punishmeitt U therefore necessary to prevent him from 
breaking foe law again, rypically this punishment takes the form of physically incarcerating the 
individual. As applied to disenfrancliisement schemes, however, tlie prevention justification is 
unpersuasive. States are hard pressed to identify evidence that people with felony convictions 
are prone to commit offences aflwting the integrity of elections, and there is no evidence tliat 
people on probation and parole have a higher propensity for voter fraud in the states wfoere ttiey 
are entitled to vote, 

l^ererrence 

Similarly, there is no basis for concluding that continuing to disenfranchise people \>,'ho ha\^e 
rejoined the community deters them fi om committing new crimes. DetraTehce fiovvs from the 
other penal consequences of a felony conviction, namely a term of incarceration and significant 
fines, It is itiilikely that a person who is not dissuaded by the prospect of a prison sentence will 
be deterred by the threat of losing his right to vote.'^ 

■.lietrihiffldn 

The law enforcement community and society at large now rccogni 2 c that a punishment can be 
morally jii.stified as retribution only if it is proportionate In severity and duration to the crime in 
questiem, Blanket disenrrancbi.sement for everyone with h felony conviction is unjusli fiably 
broad, Ai the same time, the severity of disenfranchisement is undeniable,'** Laws nniudatiiig 
the denial, of voting rights to a person convicted of a felony destroy that citizen’s most direct 
form of participation in the central proccs.s ofsclf-go\rem«lcntand render him invisible to 
elected ofneiahs. The weakness of the retributitRi justification is especially poignant for lluise 
who may have a reduced sentence, are under cemrt or community supervisioii, or may have 
already scivcd their criminal sentences and are scekiBg to reintegrate into society. To dcii)' them 


See 1 low'ard Itzhov.’ilz & Laaren Oldak, Note, Reiten’wg tfis &c-08ettdi^-^s Rtght to VoIl’: Background and 
Dsvsiopmems, M AM. Crufti. L. Rr-V.'72j, 730-731 (t973). 

See Pamela S. Kalian, Conetetiom ami Lyoubls: Reditmlhn Hepresenlt«i<fM. vricf the Dcbaie Over h eton 
Disenfranchisement, 56 St/iN. L.TIev. fl'i?, 1 167 (2004). {Noting tSrat incarceration is liie paradieinatic 
incapacitating punisiiment: It preveiiis an oRender irom c<»iimitting(]nost) crimes during its duration. But 
tliseiifianchiseiTiem cannot incRpacitalcanex-Ql&Jidcrfrqnujoniftriuiiig hiluivcrimimii offensGS, except poliaps, 
from coinmiUing an extraordinarily narrow subset ofTOting-relatedcrinifts siieh as vote s,e! line,”). 

'■* See lt2howit2 & Oldak, supra note 12, at 73Jf-7^y 
Karlan, supra note 13. at 1 166. 

"'/a at 1 168. 
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liie tiiosl basic ofrrglUs the right to vole -is to , disregard die assessment of the sentencing 
Judge of jury imU the eorreetioJis OllKiaJs wliO, aft® review of each individuals circunistancej 
deemed them lit to reenter soci®y* 

Bi'uiid Stippni't ill (lie Ln^r Enforcement & Crihilhal Justice Field 

I'he Aid^A is not alone in its support for restoring the right to vole. Other national criminal 
justice and law enforcement agencies, including the National Black Police Association and the 
Association of Paroling Authorities Interiiational, have passed resolutions in itivor of restcuing 
voting lights to people living in the community.* ' 

And many in the law enforcement field have spoken out in favor of restoring voting lights. One 
Kentucky prosecutor supporting change to our state’s archaic disenfitmehisement laws wrote, 
‘S-oting sho'w^ a commitment to tire ftiture of the community."'** Similarly, Providence Police 
Chief Dean lisserman, writing bi support of Rhode Island’s 2006 successful lefeiendinn 
restoring voting rights, explained, “denying the vote to people who completed their prison 
sentence disrupts the ve-eniry process and weakens tlie long-term prospects for sustainable 
rehabilitation."*^ And Gil Keiiikow^ke, now the Director of the Office of National Drug Control 
Policy, wrote when he was Chief of Police in Seattle, ‘'voting is an impoitam way to connect 
people to their communities, which in Turn helps them avoid gomgback to crime, , . We waul 
those 'who leave prison to become productive and law-abiding citizens. Voting puts them on that 
path.”* 

Conclusipu 

1 urge you to pass the Democracy Restoration Act because it promotes successiul rehabilitation 
oi' formerly incarcerated people, i>reventing ftuther crime and making our neighborhoods safer. 
Th?mic you for the opporumily to testify toduy. I am happy to answer your c|uestipns. 


' ’ Sw Nal iO.R.u BJiitk Police AssOoialHHi, Resolulieu of Reslorii^ Voling Rights (200S), 
tittp;'/w\vw,breiinsiiiceiitei-.<)t^|-»^ge'-/D^Tiocra^,'^BPA*^()r^oJjiikmj?df; Association of P.=ii-«:iling, Aiithonties 
iiitonuiliosial, Ra.'so1iiuoh on RoslOriiig Votiim Riahts (20081 http://\vw\v.apaiiitt.on!..'oiVa\y resQlulioris voting, litmi . 

R. David Sleiigle, Lcl‘s Simplij^rfhe Pi-<K-^ss^Diser^<tnehised Voters, CENT. Kv. NEWS-J,, Jmi.2?, 2007, 
availahle ai l\ftii:.''A\'>vw.brennanceiifer.ar;Vpag!e/'-/nei»oeraey/StehgeM2UK]eiuucfcv%2flopVc20pf1~y&7(>i-28-Q7 ixif . 

Doaii bsseman &H, Phillip WesI, Yss on Question 2 -Fi-eedFef&tsSJioKld Have a bojcc, PROVIDENCE J., Sepl. 
25, 200i:)atC4. 

^tiil t<,crlikmv.ske& .iohn Lovick, Restenv Votkig RigftfS: Iq Sx-Fe^om-, ^vrTLL Post-IntelligenCER, Feb 12, 
2uuy, available av litti?:,','\Yww.sfi»Uk~pT.c:.t)iiv'opinioii/399906_v6tingrightsfS.hnni l*^r more iiifonnation on law 
eiUDiceinem siippratfnr restoniig thengjrt to vqSb, ieeRritel Wood, Rfsioung ifie Right i'o/v 9^1 llP.tlUy'l and 
filti')://\n\'w.hi’cnn3itccniei'.or).v-'c{Hitc?>Vpapjy/la%v enrorcemeiU criminai justice aevisory council . 
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Mr. Scott. Thank you. 

We have been joined by the Chairman of the full Committee, Mr. 
Conyers, the gentleman from North Carolina, Mr. Watt, and the 
gentlelady from California, Ms. Chu. 

Mr. Sancho? 

TESTIMONY OF ION SANCHO, SUPERVISOR OF ELECTIONS 
LEON COUNTY, TALLAHASSEE, FL 

Mr. Sancho. Thank you very much, Mr. Chair, honorable Mem- 
bers of the Committee. My name is Ion Sancho, and I have been 
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an election official in the State of Florida for, now, 21 years. And 
I can tell you that Florida is probably the poster child for the dra- 
matic case for reform that we need in this Nation. 

Of the five million Americans that are estimated to be barred 
from voting as a result of committing crimes, almost one out of five 
of these people reside today in the State of Florida. And the genesis 
of our current statute did begin following the American Civil War 
with the Constitution of 1868, the first evidence of a bar to felon 
voting in our history. 

No one here can forget the Florida election of 2000, perhaps the 
most infamous election in our country’s history. While most Ameri- 
cans can recall problems with butterfly ballots or pregnant chad, 
less well-known, but of more significance, is the role played by the 
flawed felons list distributed to the 67 Florida supervisors of elec- 
tions in the spring of 2000 by Florida state officials. 

Pursuant to a consent decree entered into with the NAACP, and 
then-Florida Secretary of State Kathryn Harris, in 2002, 20,000 
legal Florida voters were required to be added back to our rolls, be- 
cause these were the numbers that the State admitted had been il- 
legally identified as felons, and thus, not allowed to vote on Novem- 
ber 7, 2000, in a contest that was decided by a mere 537 votes. 

Again, in 2004, we were given flawed lists, which fortunately, 
this time, the media sued to gain access. And once the flaws were 
known. Governor Jeb Bush was forced to withdraw those lists for 
our use to declare citizens as ineligible. 

Even as I am talking to you now, Florida’s current efforts to re- 
form the process of civil rights restoration is not working. Repub- 
lican Governor Charlie Crist and the Florida cabinet, based upon 
the need for fundamental fairness in our process, initiated reforms 
in 2007, allowing for the restoration of voting rights for all non-vio- 
lent offenders. 

The Florida legislature, when told that 42 new employees would 
have to be dealt with to deal with the work load necessary, not 
only did not provide the 42 workers, they cut the clemency board’s 
existing work staff. And today, the backlog is between 1 to 3 years 
for individuals that the State has said should be brought back into 
the process of voting, and they cannot, because of the partisan in- 
terference at the Florida legislative level. 

It is time we adopted national and rational standards for Federal 
elections and to stop the partisan game playing which has become 
the hallmark of American politics today — not just in Florida, but 
across the Nation. 

And I can tell you that in my tenure as an election administrator 
in Florida, nothing has helped our voting process more than the 
two major pieces of Federal legislation that this Congress enacted: 
the National Voter Registration Act of 1993, which finally estab- 
lished voter registration procedures fairly across our State; and the 
Help America Vote Act, which established properly the statewide 
databases which we now can properly identify and process voters 
in a fair and opportune manner. 

But even today, even though we have what I consider one of the 
best databases in the country in terms of voter registration, costing 
$23 million, which was completely funded through Federal dollars, 
and an ongoing cost of $2.5 million a year to operate, there is one 
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central flaw in the State design of that database. No supervisor of 
elections can look up and identify which Florida citizens have been 
given the right to have their voting rights restored. 

And in a study that was released last March by the Florida 
ACLU, numerous Florida election officials could not properly iden- 
tify what Florida’s current votes were — what the law for individ- 
uals seeking to vote were. An individual who was turned away 
from registering to vote in Hillsborough County had to come to 
Leon County, where that individual was properly registered and 
placed back on the rolls where they should have been. 

Again, the constitutional arguments here that the manner of an 
election does not include the right and how one may register or 
cast a ballot, I think is a specious argument. The same argument 
was used against the National Voter Registration Act of 1993. In 
fact, you can determine what is right and what proper manner in- 
dividuals may vote in Federal elections. 

And it is time we ended the partisan process that is all too often 
appurtenant to this process, and have a rational standard, so that 
all election officials all across the country, and all citizens who 
want to participate in this process do not have to come up to me, 
as citizens do when I am in the outside in my community and seek- 
ing to register individuals. And I see the look in people’s eyes who 
want to register to vote, but they cannot. They cannot register to 
vote, and I can see that. And they are ashamed. 

They wear the scarlet letter on their forehead that Congressman 
Cohen talked about. And there is nothing I can do to assist them, 
because that is the process in Florida, and I am charged with car- 
rying out those rules. 

But I think we do need reform. I think that our association has 
been on record for, in our own State, for adopting a procedure 
much as this congressional act. As soon as an individual has served 
his time, that individual should be allowed to register and vote. 

And in conclusion I would like to cite Republican Governor Char- 
lie Crist, who in trying to convince the Florida Cabinet — which he 
successfully did — that we needed to make reforms, wrote, justice 
cries out for us to do what is right. Dignity, justice, honor. And at 
what point do the punished have the right to do a simple chance 
to come back to society? 

Those whose lives we discuss today have served a sentence, as 
they should have. But what right do we here have to add to that 
sentence? 

Thank you very much. 

[The prepared statement of Mr. Sancho follows:] 
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Honorable members of the Subcommittee on the Constitdtion, Civil Rights and Civil 
Liberties, thank you for inviting me to present this testimony today. I have been the 
Supervisor of Elections for Leon County Florida for over twenty one years, and during 
that time the issue of felon disenffanchisement.has been one of the most consistent and 
problematic issues plaguing Florida’s electoral landscape. 

Florida probably provides perhaps the most dramatic case for reform of all the states in 
our nation. It’s has been estimated that as many as 5 million American citizens are 
barred from voting as a result of committing crimes, and of these persons, almost one in 
five are Floridians. 

The genesis of onr current statutes began following the American Civil War, with the 
Florida Constitution of 1868, when state officials officially began their formal efforts to 
frustrate Federal intervention into its segregated society, and unfortunately, it continues 
to mars our recent political history. 

Who can forget the Florida election of 2000, perhaps the nrost infamous election in our 
country’s history. While most Americans can' recall problems with “butterfly ballots” or 
“pregnant chad”, less well known, but of more significance, is the role played by flawed 
“felon lists”, distributed to the 67 Florida supervisors’ of elections in the spring of 2000 
by state election officials. According to the data provided to the Florida supervisors of 
elections in 2002, pmsuant to the consent decree entered into with the NAACP and then 
Florida Secretary of State Kathym Harris, approximately 20,000 legal Florida voters 
were barred from casting ballots in that presidential election., a contest decided by a mere 
537 votes. 

In 2004, state election officials barred Florida’s Supervisor of Elections’ from using that 
iteration of the “felon lists” to remove ineligible voters, when the media disclosed that list 
contained severe inaccuracies. 

Even as I’m talldng to you now, Florida’s current efforts to reform the process of civil 
rights restoration for voting is not working. Governor Charlie Crist and the Florida 
Cabinet, based upon the need for fundamenlal fairness in Florida’s restoration of civil 
rights process, instituted reforms in 2007 allowing for the restoration of voting rights for 
all non-violent offenders. Failure by the Florida Legislature to fund the needed positions, 
42 in the 2008 budget (instead of providing these workers - their existing staff was 
actually reduced), means that today there is as long as a three year wait in processing the 
paperwork of individuals who were pardoned in 2007, and an additional 20,000 were 
added to the waiting list this year alone. 

It’s time we adopted a rational and national standard for federal elections, and to end the 
confusing process has plagued election officials for decades, not just in Florida, but 
across the comitry. 
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In conclusion I must tell you that in my tenure as an election administrator in Florida, 
nothing has modernized our voting process more than the two major pieces of federal 
legislation, the National Voter Registration Act of 1993, .and the Help American vote Act 
of 2002 . We need the United States Congress to step up to the plate now, as it has 
previously done, and allow the reintegration of these citizens to our national electoral 
system in a fair and straightforward manner. That’s why I support this legislation today. 
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Mr. Scott. Thank you. 

Mr. Idarraga? 

TESTIMONY OF ANDRES IDARRAGA, CENTRAL FALLS, RI 

Mr. Idarraga. Chairman Conyers, Chairman Scott, Representa- 
tives Chu, Watt and Members of this honorable Committee, thank 
you for this opportunity to testify at this hearing in support of this 
bill. 

My name is Andres Idarraga, and I am here to discuss the mer- 
its of this bill from an extremely personal perspective, for myself 
and for the communities I grew up in and worked. 

Almost 6 years ago, I was released from prison after serving 6 V 2 
years. Like most other newly released persons, my priorities were 
securing housing and employment. I also dearly wanted to get an 
education. 

Voting was neither at the top nor near the top of my list at that 
time. However, it was something I thought about very much. 

Half-way through my prison term, I discovered the prison li- 
brary, and ironically, it was there where I discovered what being 
a citizen of this great country means. 

When I grew up, neither of my parents had formal education. My 
father did not make it past elementary school in his native country. 
My mother did not get an education, either. 

I had very few reference points of what getting an education 
meant. And it was in that library where a small group of prisoners 
would discuss various topics ranging from economics, law, lit- 
erature, math, philosophy, where I finally found what it meant to 
be a citizen. 

The latter was mainly due to two great, influential books. One 
was the autobiography of Nelson Mandela, and the other was a bi- 
ography of Thurgood Marshall. Both men understood the self-cor- 
recting mechanisms and the deep humanity of their societies. For 
them, there were no enemies, only potential allies, for both men 
understood that we all had to live with the results that society cre- 
ates together. 

Today, we have created a society that excludes some five million 
people from the ballot. This exclusion is at the end of a complicated 
chain that often begins with poverty and a lack of education, in- 
volves the criminal justice system and penal institutions, and often 
ends in isolation, bitterness and disfranchisement. 

I have personally travelled this complicated chain from beginning 
to end, like I stated. 

After serving 6 V 2 years in prison, during that time I realized 
what I had thrown away and became determined to turn things 
around for myself, my family and my community. After I was re- 
leased, I attended the University of Rhode Island, graduated from 
Brown University, and am now in my second year at Yale Law 
School. 

My education and my experiences provide me with the founda- 
tion to believe, like my role models, that our constitutional laws 
call for correcting the injustice of felon disfranchisement. 

In summer of 2004, shortly after my release, I approached my 
parole officer about voting. She answered that she was not sure 
whether I could or not, because I was a convicted felon. Her re- 



72 


sponse is emblematic of our national patchwork of laws on this 
issue, which create confusion, even for those who should know 
what the answer is. 

Therefore, I had to find out for myself. 

At that time, I was living with an aunt, had a job, was a month 
away from beginning my freshman year at the university. I felt ex- 
tremely fortunate. During my time in prison, I worked relentlessly 
to prepare myself for my second chance, and my efforts were begin- 
ning to pay off. Now that I had taken care of my most pressing con- 
cerns, I could begin thinking about larger issues. 

One of those larger issues was, what was my role as a citizen 
who had been recently released from prison, and who aspired to 
make a difference in the lives of similarly situated men and 
women? At least, I thought, I should be able to exercise the funda- 
mental role the citizen plays in our society, which is voting. 

Ironically, I have also talked to many individuals who have gone 
for the citizenship test. And one of the questions it states is, it 
says, what is the most important right you get upon becoming a 
U.S. citizen? And the answer is, voting. 

My question to my parole officer at the time was the first step 
in the direction to vote. However, I later learned that I was barred 
from voting due to my felon conviction. I was disappointed and per- 
plexed. 

Later, I soon joined the Rhode Island Right to Vote coalition that 
was working to change laws on this issue. In my home State of 
Rhode Island, which was referenced, there was — there is parts of 
the State where close to 25 percent of young men are disfranchised. 
About 10 to 15 percent are Latinos. And while it does dispropor- 
tionately affect minorities, in the aggregate, it is still our felon 
White citizens who are mostly affected by these laws. 

Denying the formerly incarcerated the right to vote serves no 
purpose as far as I can see. On the front end, disfranchisement 
does not function as an effective deterrent to crime, nor does it fur- 
ther any compelling government interest in public safety upon re- 
lease. In fact, the opposite is true. 

Studies have shown that voting by those who have been arrested 
is associated with lower rates of recidivism. 

In November 2006, my fellow Rhode Islanders were the first in 
the Nation to go to the polls and approve a ballot referendum to 
restore voter rights to people as soon as they were released from 
prison. 

After this ballot was approved, I recall going in to vote for the 
very first time, and driving my 8-year-old nephew to the voting 
booth with me. We engaged in a back-and-forth conversation of 
who was I voting for, and why. And he was extremely interested. 

And I was able to impart in him for the very first time the model 
and behaviors that I try to impart on my community, and which 
I did not grow up in. I hope that he takes the lesson to heart. 

This year, I founded a group that organizes law students to teach 
constitutional law in local high schools. And the beginning of the 
year, we asked students what their conception of the law is. For 
most of them, they viewed the law negatively. They see it as a 
blunt instrument with little give. 
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I believe, and I have come to view the law very different. I see 
its redemptive qualities. And I hope to impart that in those com- 
munities. 

During my travels, I have received many e-mails, many letters 
from people that have been affected, thanking me, and telling me 
about the first time they went to vote, because of some of our ef- 
forts. This bill will further citizenship and the rule of law in com- 
munities that sorely need it. 

I only hope that those communities become as actively engaged 
in our society as my fellow classmates at Yale Law School are. 

Thank you for this opportunity. 

[The prepared statement of Mr. Idarraga follows:] 
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Chairman Nadler, Ranking Member Sensenbrenner, and Members of House Judiciary 
Committee’s Subcommittee on the Constitution, Civil Rights and Civil Liberties: 

Thank you for the opportunity to testify at this hearing in support of HR, 3335, the 
“Democracy Restoration Act of 2009.” My name is Andres Idarraga, and 1 am pleased tojoin 
you today to discuss why gaining the right to vote was important to me. I have organized my 
testimony into three sections: 

1 . The first section provides this committee with my personal background. As a person 
impacted by felon disfranchisement laws, I would like this committee to understand why 
and how I have come to view voting as a fundamental democratic act with great 
resonance and symbolic meaning. 

2. The second section describes the impact these laws and the repeal of these laws has had 
on the communities where 1 grew up and worked. 

3. In the last section, I discuss how the passage of this bill will promote citizenship among 
impacted citizens, further the goals of rehabilitation, and legitimize our constitutional 
structure in areas where the law is often viewed negatively. 

I. Personal Background 

Almost six years ago, I was released from prison after serving six and a half years. Like 
most other newly released persons, my priorities were securing housing and employment. 1 also 
dearly wanted to get an education. Voting was neither at the top, nor near the top, of my list but 
was something I did think about. 
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Halfway through my prison term, I discovered the prison library. There, I fell in with a 
small group of prisoners who would read, discuss, and debate many issues across various 
disciplines. Economics, Law, Literature, Math, Politics, and Philosophy were all treated with 
vigor. Those prison seminars planted the seed for the pursuit of my education and, ironically, 
my current thoughts about citizenship. 

The latter was mainly due to two of the most influential books 1 read — the autobiography 
of Nelson Mandela and a biography of Thurgood Marshall. Both men understood the self- 
correcting mechanisms and the deep humanity of their societies. For them there were no 
enemies, only potential allies, for all had to live with the results that society created together. 
Today, we have created a society that excludes some five million people from the ballot. This 
exclusion is at the end of a complicated chain that often begins with poverty and a lack of 
education, involves the criminal justice system and penal institutions, and often ends in isolation, 
bitterness and disfranchisement. 

I have personally traveled this complicated chain, from beginning to end. While always a 
good student, as a teenager I allowed negative influences to prevail. For too many reasons to 
mention, during high school I did not — and at the time could not — envision myself going to 
college. Instead, 1 became involved in some of the worst aspects of where 1 grew up. 1 became 
involved in drug dealing, and, at 20, 1 was sent to prison as a result. I would spend the next six 
years and four months incarcerated. While incarcerated, I realized what I had thrown away and 
became determined to turn things around for myself, for my family, and for my community. 

After I was released, I attended the University of Rhode Island, graduated from Brown 
University, and am now attending Yale Law School. 
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My education and my experiences provide me with the foundation to believe, like my 
role models, that our Constitution and laws call for correcting the injustice of felon 
disfranchisement. 

In late summer 2004, shortly after my release from prison, I asked my parole officer if I 
could vote. She answered that she was not sure. Her response is emblematic of our national 
patchwork of laws on the issue, which create confusion even for those who should know the 
answer. Therefore, I had to find out for myself. At the time, I was living with an aunt, had a job, 
and was a month away from beginning my freshmen year in college. I felt extremely fortunate. 
During my time in prison, 1 worked relentlessly to prepare myself for my second chance, and my 
efforts were beginning to pay off. Now that I had taken care my most pressing concerns, 
housing and employment, I could begin thinking of larger issues and questions. What would I 
study in college? What were my career plans'!’ How would 1 make amends to my family and 
community for the things 1 had done? 

Coincidentally, the Bush and Kerry presidential campaigns were intensifying during this 
time, which prompted another question. What was my role as a citizen who had been recently 
released from prison and who aspired to make a difference in the lives of similarly situated men 
and women? At the least, T thought 1 should exercise the fundamental role a citizen plays in our 
society, voting. My question to my parole officer was a first step in that direction. However, I 
later learned that I was barred from voting due to my felony conviction. I was disappointed and 
perplexed. 1 soon joined the Rhode Island Right to Vote campaign and began to work to change 
the law. 
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II. Community Impact of Disfranchisement Laws 

Denying the formerly incarcerated the right to vote serves no purpose as far as I can see. 
Disenfranchisement does not function as an effective deterrent to crime, nor does it further any 
compelling government interest in public safety upon release. In fact, the opposite is true. 

Studies have shown that voting by those who have been arrested is associated with lower rates of 
recidivism. I also believe that voting is correlated with higher levels of investment in and 
ownership over community. I have experienced both factors in my own life and in the 
communities where I have worked on felon disfranchisement. 

In November 2006, my fellow Rhode Islanders were the first in the nation to go to the 
polls and approve a ballot referendum to restore voting rights to people as soon as they are 
released from prison. Now, when a person leaves prison, the Department of Corrections hands 
him or her a voter registration form. This change in the law allowed me and 1 5,000 other 
citizens with felony convictions to vote. We are now finally fully vested members of our 
communities, and our civic engagement will leave lasting imprints, I think my experience voting 
for the first time in 2008 exemplifies this. 

Before voting that morning, 1 drove my then eight-year-old nephew to school. My 
nephew spent time with me as I worked on the Right to Vote campaign and he came with me on 
the day I registered. On the way to school, I asked him if he knew that today was the day voting 
took place in Rhode Island. He said he did and asked me who I planned to vote for. I told him I 
was still thinking through my options, and we talked about the different candidates. This was a 
conversation T relished. Coming from a family in which voting had rarely, if ever, been 
discussed, this was a new beginning. Because I voted that day and shared the experience with my 
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nephew, he is more likely to vote when he is an adult. Voting is a good and responsible 
behavior, one that should be encouraged among citizens, not discouraged. 

III. Furthering Citizenship and the Rule of Law 

This year at Yale Law School, I co-founded a group that organizes law students to teach 
Constitutional Law in New Haven high schools. High school students are taught Constitutional 
Law through the prism of school -related First, Fourth, Eight, and Fourteenth Amendment cases 
that have reached the Supreme Court. They also compete in a local moot court competition, with 
some advancing to a national moot court competition. Several students have remarked that the 
experience has been transformative. Notably, students remarked with wonder at the previously 
unnoticed powerful and positive deployment of the law in their lives. Most of our high school 
students previously viewed the law as a blunt enforcement mechanism with little give. 

Most people in distressed and disfranchised communities view the law similarly and have 
rarely had the opportunity to see, experience, or study its positive effects. They see it as unfair, 
unforgiving, and cold. This creates a reactionary antagonism on the part of these individuals 
that, in turn, has historically prompted even harsher laws by bodies such as this one. This 
destructive feedback loop has created the deplorable status quo, where we now place conditions 
on a fundamental right. I have seen a different side of the law, the replenishing and redemptive 
side. The law I have come to know protects those who have no voice while creating rules that 
are in the best interest of all. That is the side of the law 1 hope to impart on disfranchised 
communities. My work on this issue has allowed me to explain this view of the law in places 
where it may not be initially popular. In these places, engagement with law and policy is sorely 
needed, and I endeavor to explain the importance of such engagement. Because all of us here 
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understand the importance of proactive citizenship, I need not dwell on it in detail. 1 only wish to 
emphasize that it would make our democracy stronger if ALL participated. Tf individuals In poor 
and distressed communities were as publicly engaged as my classmates at Yale Law School, this 
would be a great service to democracy. Returning the right to vote to all previously incarcerated 
citizens is an essential first step towards creating this engagement. 
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Mr. Scott. Thank you. 

We will now question the witnesses under the 5-minute rule, and 
I will begin. 

Mr. Clegg and Mr. Neuborne, Article I, Section 2 says that the 
electorates in each State shall have the qualifications requisite of 
the electors of the most numerous branch of the State legislature. 
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That is where the States get to pick who can vote in a Federal elec- 
tion. Is that right? 

Mr. Neuborne. That is the source of the States’ power to set bal- 
lot — qualifications for their own elections, and at least presump- 
tively for State 

Mr. Scott. Okay. And the 14th Amendment says that you essen- 
tially cannot deny someone the right to vote, but then says, except 
for participation in rebellion or other crimes. That is the authority 
to disenfranchise people who have committed felonies. Is that 
right? 

Mr. Clegg. No. 

Mr. Scott. No? Mr. Clegg? 

Mr. Clegg. I do not think that the States need affirmative Fed- 
eral authority. I do not think that the States need affirmative — 
thank you. 

I do not think that the States need affirmative Federal authority 
to decide what the qualifications for voting in their States are. 

I think, though, that the provision that you read 

Mr. Scott. Well, it says — wait, wait, wait. 

Mr. Clegg [continuing]. It says that the people who wrote the 
14th Amendment saw that there would typically be non-racial rea- 
sons for disenfranchising criminals. 

Mr. Scott. Well, it says that — essentially, it says, when the right 
to vote in any election is denied to any male inhabitant of such 
State, being 21 years of age — now, we have taken out the male 
with the subsequent — and it has gone to 18 subsequently. 

But it suggested you cannot discriminate. Anybody that is other- 
wise qualified, male inhabitant over 21, you have got to let them 
vote, except for participation in a crime. That would give them the 
right to discriminate against those people. If they have committed 
a crime, you would be able to discriminate against them for having 
committed a felony. 

Mr. Clegg. No, I do not think that that is 

Mr. Scott. Then where else can you discriminate against them 
on any basis? 

Mr. Clegg. Well, for instance, there are all kinds of people who 
are not allowed to vote in the United States. I mean, we sort of 
think that everybody can vote, but actually, that is not true. Of 
course, we do not let children vote. We do not let people who are 
mentally incompetent vote. 

Mr. Scott. No, wait a minute. We have 21 years of age 

Mr. Clegg. That does not 

Mr. Scott [continuing]. Inhabitant. 

Mr. Clegg [continuing]. Mental competence. We do not let non- 
citizens vote. 

There are certain minimum, objective standards of responsibility 
and trustworthiness and loyalty that we require of people, if they 
are going to participate in the sacred enterprise of self-government. 
And people who have committed serious crimes against their fellow 
citizens do not meet those minimum standards. 

Mr. Scott. Okay. Then you get the 15th Amendment that says 
that the right to vote shall not be denied or infringed by the United 
States or any State on account of race, color, previous condition of 
servitude. If you can show for any reason, for any scheme that you 
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are denying the right to vote on account of race, color, that can be 
prohibited. 

Mr. Clegg. Absolutely. 

Mr. Scott. Okay. 

Mr. Clegg. But I do not think that that is what is going on with 
the vast majority of felon disenfranchisement 

Mr. Scott. Okay. Well, if you could show in a particular State 
that the scheme of disenfranchisement was enacted for the — with 
the intent to diminish the African American vote, would it be ille- 
gal? Could you proscribe it? 

Mr. Clegg. You could proscribe it. And you could have it — even 
without a Federal law, you could bring a lawsuit — and have it 
struck down as unconstitutional. And indeed, the Supreme Court 
has done that in at least one case. 

Mr. Scott. Which case? Could you describe the case? 

Mr. Clegg. The case was Hunter v. Underwood. And it involved 
an Alabama misdemeanor, an Alabama statute that 
disenfranchised people who had committed certain misdemeanors, 
not even felonies. And it was shown that that law was passed in 
the post-Reconstruction era, explicitly to disenfranchise African 
Americans. 

And Chief Justice Rehnquist in, I believe, a unanimous opinion 
for the Court, struck it down was unconstitutional. 

Mr. Scott. And so, without regard to the bill as it is written, in 
those targeted situations where you can show that it has discrimi- 
natory, in that case, intent, then the Federal Government would 
have the right to proscribe that disenfranchisement. 

Mr. Clegg. That is correct. 

Mr. Scott. Now, if it is intent. What about discriminatory im- 
pact? 

Mr. Clegg. No. The Court has made quite clear that laws that 
have a simple disproportionate impact on the basis of race or eth- 
nicity are not unconstitutional. It said that on several occasions 
with respect to the 14th Amendment. A plurality has said that 
with respect to the 15th Amendment. And of course there is no rea- 
son to think that two Reconstruction era statutes would have a dif- 
ferent standard in that regard. 

Mr. Scott. But it you tried to start a disenfranchisement, and 
you are in a covered State under Section 5, and you could show a 
discriminatory impact, could you prohibit it under the Voting 
Rights Act today? 

Mr. Clegg. That is one reason why I think the Voting Rights Act 
today is unconstitutional in that respect. 

Mr. Scott. To the extent that the Voting Rights Act is constitu- 
tional, you could, in fact, proscribe the use of felony disenfranchise- 
ment with a disparate impact, if you tried to pull it off today in 
a covered State. 

Mr. Clegg. I think what would happen then, Mr. Chairman, is 
that arguendo you would be able to make out a prima facie case 
under Section 5, or under Section 2, for that matter, if you could 
show a disproportionate impact. 

However, the State would be able to come back and rebut that 
prima facie case by showing that it had a strong and legitimate 
reason for the challenged practice. 
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And in my view not allowing people who have committed crimes, 
who are not willing to follow the law, to make the law for the rest 
of us is a good reason. And a case — a prima facie case could he re- 
butted by a State simply saying that, look, the overwhelming ma- 
jority of States in the United States do not, and have not, allowed 
felons the vote. That is what we do. 

Mr. Scott. Well, wait a minute. 

Mr. Clegg. And it could rebut the prima facie case that way. 

Mr. Scott. A racially neutral, good faith purpose does not over- 
ride the discriminatory impact under Section 5. 

Mr. Clegg. No, I disagree with that. It is just like in the employ- 
ment context, Mr. Chairman. If an employer has a selection device 
that has a disparate impact, a prima facie case can be made 
against him. But the employer can then come back and show a 
business necessity for the practice and win that way. 

The Supreme Court has recognized in the 

Mr. Scott. But if they cannot 

Mr. Clegg [continuing]. In a voting rights case involving 

Mr. Scott. If they cannot show a business necessity, although 
they had racially neutral intent, but it had a disparate impact, and 
cannot show a business — I mean, there is just the Griggs case. 

Mr. Clegg. That is right. But you are able to come back and 
rebut it. And the Supreme Court has recognized the same kind of 
rebuttal opportunity under the Voting Rights Act. 

Mr. Neuborne. Mr. Chairman, could I comment a bit on the 
question, as well? Because I think I disagree quite strongly with 
Professor Clegg on this. 

He is, of course, completely correct in describing Hunter v. 
Underwood to you, which is the case where the Supreme Court 
struck down the Alabama felon disenfranchisement law on the 
ground of showing that it was part of this post-Reconstruction ef- 
fort to disenfranchise Blacks throughout the South. And Chief Jus- 
tice Rehnquist’s opinion has a splendid history of the use of the 
felon disenfranchisement laws during that period as a racist way 
to prevent people from voting. 

Now, how do we take that forward into the modern era under 
Section 2 of the 15th Amendment? 

And Professor Clegg’s description of the complexities of litigating 
a case one by one to try to prove the continuing racial animus is 
exactly why Congress has power under Section 2 of the 15th 
Amendment to act when there is a history of racial animus, where 
there is a continuing racial impact — a disproportionate racial effect, 
as you point out — and where Congress finds that it is extraor- 
dinarily difficult to determine on a case-by-case basis which voter 
is being turned away because of race, and which voter is being 
turned away for some other reason. 

Congress has the power under those circumstances to act prophy- 
lactically to sweep away the remnants of a racist past, precisely be- 
cause it is impossible to do it on a case-by-case basis to try to prove 
intent in a world in which politicians now have a sophisticated 
knowledge that they are not supposed to admit that that is what 
they are doing. 

Mr. Clegg. I do not agree, by the way, that it is that difficult 
to show discriminatory intent. 
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When I was at the Justice Department, we brought disparate 
treatment cases, and won disparate treatment cases, all the time. 

Mr. Neuborne. Did you ever lose one? 

Mr. Clegg. And we used 

Mr. Neuborne. Did you ever lose one? 

Mr. Scott. Wait a minute. Wait a minute. 

Mr. Clegg. Probably should have. 

Mr. Scott. Let me just follow through, Mr. Neuborne. 

Mr. Neuborne, under your analysis, and under the constitutional 
requirement that we have to narrowly tailor any remedy, could you 
globally proscribe felony disenfranchisement laws everywhere, even 
where it is clearly in States where there are virtually no African 
Americans, and you cannot possibly show that it was done with 
that intent? 

Or would you have to do it on a targeted basis showing, as we 
did with the Voting Rights Act, that it has a discriminatory intent 
and impact in a particular State, and do it on a case-by-case — not 
an individual voter-by-voter, but state-by-state basis where it 
would be illegal? 

Mr. Neuborne. Well, that is a great question, congressman. And 
fortunately for me, at least, there is a good answer for it. And that 
is that the literacy test experience is exactly that experience. 

What happened was that literacy tests were obviously used 
throughout the South in a much more aggressive way to disenfran- 
chise Blacks than throughout the North. But they were used every- 
where in a racially discriminatory way in one way or another at 
one point in the Nation’s history. 

And then, in 1970, when Congress was considering what to do 
with literacy tests, they asked exactly your question. They said, 
should we sweep away literacy tests only in the States that fall 
under the Voting Rights Act? Or should we sweep literacy tests na- 
tionwide, regardless of whether or not there is a history in the 
past? 

And they chose to do it nationwide, because they realized that 
even in States without a comprehensive history, there were, never- 
theless, the opportunity for racially discriminatory behavior. And 
indeed, there was a case by New Hampshire, ironically, argued by 
David Souter when he was an attorney general of New Hampshire, 
in which he attempted to distinguish New Hampshire from the rest 
of the country on literacy tests, and he lost. 

And he should have lost, because Congress wanted to take it out 
all over the country as part of their prophylactic power to eliminate 
the vestiges of racial discrimination in voting 

Mr. Clegg. But, you know, at the other extreme, I think that if 
you had one instance in one State of discrimination, for the Con- 
gress to use that as an excuse to enact a nationwide law would 
clearly be unconstitutional. 

And there was testimony 

Mr. Scott. Well, Mr. Clegg, is the 

Mr. Clegg. — 11 years ago 

Mr. Scott. Is the prohibition against literacy tests — how is that 
done? 



85 


Mr. Clegg. No. I think that that is much closer to the opposite 
extreme, where it was being used systematically in large parts of 
the country in order to disenfranchise 

Mr. Scott. In New Hampshire? 

Mr. Clegg. I am sorry? 

Mr. Scott. In New Hampshire? 

Mr. Clegg. I do not know. 

But the point is, it was being used in lots of places, not just one 
isolated incident. 

Here, on the other hand, we have laws that have been passed all 
over the country with every State except for two, had a history of 
clearly being used for non-racial reasons for hundreds and thou- 
sands of years. 

And for Congress seize upon the disparate impact that it has in 
some instances as an excuse to invalidate all these laws, I think 
would clearly be unconstitutional. 

Mr. Scott. My time has more than expired. 

Mr. Clegg. Mr. Chairman, could I ask one question? 

I just want to compliment you on your scrupulousness in wanting 
to get the right answer on this constitutionally, which I think is 
very important. And I do not know — I mean, I am a little reluctant 
to bring this up, particularly because he is not here. 

But I thought that I heard Representative Cohen say that he is, 
you know, very much in favor of this law, and if there is a constitu- 
tional problem, that this Committee will just have to find some 
way around it. 

I do not know if that is what — if you heard that or not. But I 
just want to go on record saying that that is 

Mr. Scott. Well, if we pass a law, we will do everything we can 
to make sure that it is constitutional. 

The gentleman from Arizona, Mr. Franks? 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, I guess I would direct my first question to Pro- 
fessor Clegg. 

I think I saw you shaking your head when the comparison was 
made between felony disenfranchisement and the literacy laws test. 
And could you expand on that? Tell me what was on your mind 
there. I am fascinated. 

Mr. Clegg. Well, I thank you for the question, but I have been 
trying to do that, actually. I think that two really cannot be equat- 
ed. The history of literacy tests as a deliberate device that was 
used to disenfranchise people on the basis of race and ethnicity, 
that that was being stubbornly adhered to and abused for decades, 
is one historical incident. 

The felony disenfranchisement laws present a completely dif- 
ferent historical incident. And I just think that the two cannot be 
equated. 

It is true, as I said in my testimony, that there were five south- 
ern States that tweaked their laws in the period from 1890 to 1910 
deliberately to keep African Americans from voting. And that was 
unconstitutional. That was wrong. But those laws are no longer on 
the books. 
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And the 48 States that have felony disenfranchisement laws now, 
it is just ridiculous to assert that those laws, as a general matter, 
have racial roots. That is simply not true. 

Now, I have great affection for Professor Neuborne, but, you 
know, the parts of his testimony, you know, where he says, you 
know, to the contrary, that, for instance — the one instance he says 
that “many, probably most, and possibly all” criminal disenfran- 
chisement laws have been implemented and enforced in a discrimi- 
natory manner — and another instance where he says “most felony 
disenfranchisement statutes have their genesis in an effort to dis- 
enfranchise racial minorities” — you believe that? 

Mr. Neuborne. I will stand by it. 

Mr. Clegg. “Most felony disenfranchisement statutes?” 

You are talking about 48 States — most of those have their gen- 
esis in an effort to disenfranchise racial minorities? 

Mr. Neuborne. I will stand by that. It came into being after — 
now, if I have a moment to explain, felony disenfranchisement in 
this country has two periods, the period before the Civil War and 
the period after the Civil War. 

The period before the Civil War, there were literacy tests. There 
were felon disenfranchisement statutes. There were property quali- 
fications. They probably did not have much of a racial impact, be- 
cause most Blacks could not vote, especially after Bred Scott. There 
simply was not a serious racial problem with voting. 

But once the 14th and 15th Amendments got passed, all of a sud- 
den, these old standards — which of course date back to Greece and 
Rome — were recycled by racists. They were recycled by racists all 
over the country as convenient rocks to throw at newly enfran- 
chised Blacks. And they threw them everywhere. They threw them 
in New York. They threw them in Florida. 

To say that you only want to look at the period from 1890, when 
five States tweaked their laws — obviously to target Blacks — over- 
looks entirely the period from 1868 to 1890, when State after State 
adopted these rules, or made them harsher, or made them harder 
to administer. There is no way to separate the ugly racial past that 
seeps into our felony disenfranchisement laws from the legitimate, 
which is exactly why Section 

Mr. Franks. Mr. Neuborne, if I could 

Mr. Neuborne [continuing]. Of the 15th Amendment is so impor- 
tant. 

Mr. Franks. — I would like to have Professor Clegg have a chance 
to respond. 

Mr. Neuborne. I am sorry. I am sorry. I overstated, I am afraid. 

Mr. Clegg. No, no, no. 

Professor Neuborne and I, before the hearings began, were talk- 
ing about how we both enjoyed Alexander Keyssar’s book, “The 
Right to Vote.” And Keyssar said that outside the South, the dis- 
enfranchisement laws “lacked socially distinct targets and gen- 
erally were passed in a matter-of-fact fashion.” Even for the post- 
war, post-Civil War South, Keyssar has more recently written, in 
some States “felon disenfranchisement provisions were first en- 
acted by Republican government that supported Black voting 
rights.” 
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I just do not think that you are going — you know, try as hard as 
you might, Professor Neuborne — I do not think that you are going 
to be able to get a majority, let alone “all” of the 48 States in the 
category of having racist intent 

Mr. Franks. I would be interested in knowing what, Mr. 
Neuborne, what States you would suggest did that. 

Mr. Neuborne. What State? 

Mr. Franks. Yes, what States? 

Mr. Neuborne. Alabama. We know that, because the Supreme 
Court certified it. In Hunter v. Underwood, they struck it down as 
unconstitutional. 

Mr. Franks. You are suggesting all States 

Mr. Neuborne. We know that there were — Florida, in 1868, 
when it enacted its constitution, and for the first time put in a 
criminal disenfranchisement to prevent newly freed Blacks. 

The constitutions of many of the States that were being re- 
admitted to the Nation, for the first time begin to put in felon dis- 
enfranchisement, because they recognized that it is a very, very 
easy way to be able to minimize the ability of Blacks to vote. 

Mr. Clegg. No, no 

Mr. Franks. Professor Clegg, I am out of time here, but I would 
like to have you respond. 

Mr. Clegg. Well, I would just say that none of those laws are 
on the books anymore. 

Mr. Neuborne. Yes, but their ancestors are on the books. 

The question is, what was the genesis — what we are talking 
about here is, was there a past in which it was clear that felon dis- 
enfranchisement was intentionally imposed to prevent Blacks from 
voting? And the answer is, of course there was such a past. 

Now the question is, is there a present in which the current in- 
carnation of those laws is having a disproportional racial impact? 
And of course, the answer is yes. 

And then third is, is there power in Congress, once that happens, 
to say, given the racist past, given the racist impact, we can take 
this thing out once and for all, all over the country, just like we 
took out literacy tests. Because believe me, there were many States 
that did not have a history of racial discrimination with literacy 
tests. 

Mr. Franks. Professor Clegg, I will give you the final word. 

Mr. Clegg. Well, I will just say that Chief Justice Rehnquist in 
his Hunter v. Underwood opinion made it clear that a very dif- 
ferent case would be presented if Alabama were to re-pass the law 
without discriminatory intent. These laws are not on the books 
anymore. And I do not think that in most States they ever had dis- 
criminatory intent. 

And to say that, well, once you had a felon disenfranchisement 
law that might have had discriminatory intent, you are therefore 
forever barred from ever having — from ever saying that a criminal 
should not be able to vote — is not good constitutional law. 

Mr. Neuborne. And that is not what I am saying. I am simply 
saying that once you 

Mr. Clegg. And I think, if it is not unconstitutional, then Con- 
gress is not going to have — does not have the authority to go in on 
a wholesale basis and cite that as evidence for why there has to 
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be a national, one-size-fits-all standard superseding constitutional 
authority that is expressly given to the States. 

Mr. Neuborne. Well, I will just ask one last question, and I will 
ask Professor Clegg, why 

Mr. Franks. I thought we were asking the questions up here, 
Mr. Neuborne. 

Mr. Neuborne [continuing]. Is the literacy test different? Why is 
the literacy test case different? That is all. 

Mr. Franks. Mr. Neuborne, I am going to — to the Chairman, I 
am going to yield back. 

Mr. Scott. Thank you. 

The gentleman from Michigan, Chairman of the full Committee, 
Mr. Conyers? 

Mr. Conyers. Is there credit being given in constitutional law for 
this course. Professor Scott? [Laughter.] 

This is a fascinating discussion. 

And I would like to continue it, because I think this hearing is 
very important. We have in the audience attorney Marc Mauer of 
the Sentencing Project, Charles Sullivan of CURE, not to mention 
all the distinguished witnesses you have called. And there are 
probably others in the audience that makes this hearing extremely 
important. 

There may be a requirement for us to have another hearing on 
this, because this is very fundamental. And I would like the discus- 
sion to keep going on, except that I just have to — I have been in- 
formed, Mr. Clegg, that you feel that the Voter Rights Act was and 
is unconstitutional? 

Mr. Clegg. I am sorry. The what act? 

Mr. Conyers. I said, I have been informed that you believe the 
Voters Rights Act was, and is, unconstitutional? 

Mr. Clegg. Yes, I think I told you that before you passed it. Un- 
fortunately, you did not listen to me. 

Mr. Conyers. Well, I did not ask for any explanation. I just 
wanted to make sure that you had said that. I was not here. 

Mr. Clegg. Section 5 and Section 203, I believe 

Mr. Conyers. You do not have to go any further. [Laughter.] 

Thank you. 

Mr. Clegg. I do not think that it is all unconstitutional. 

Mr. Conyers. Thank you, sir. I am trying to ask you the ques- 
tions, and not you give me the lecture when I do not need it. 

Okay. 

Now, I wanted to spend some attention with Mr. von Spakovsky, 
because it is your view, I take it, that no one convicted of a felony 
should ever be allowed to vote again. Is that correct? 

Mr. VON Spakovsky. That is incorrect, sir. 

Mr. Conyers. Oh. 

Mr. VON Spakovsky. I think it is up to the States to decide that 
issue. 

Mr. Conyers. I see. 

Mr. VON Spakovsky. If Congress wants to change the 14th 
Amendment, then I think they have to do it through a constitu- 
tional amendment. 

Mr. Conyers. All right. Then, is it your view that no felon, once 
convicted, should ever be allowed to vote? 



89 


Mr. VON Spakovsky. No, no. I 

Mr. Conyers. I said, is that your view? 

Mr. VON Spakovsky. No. I think they should get their vote back 
under certain circumstances. 

Mr. Conyers. Oh, okay. That is what I am trying to find out. 

But you are in a State that does have lifetime felony preclusion 
of anyone from voting. Is that right? Virginia? 

Mr. VON Spakovsky. There is an application process 

Mr. Conyers. Is that right? Yes or no. 

Mr. VON Spakovsky. The answer is no. If you apply and meet the 
standards, you can get your right to vote back. 

Mr. Conyers. Well, I am getting help from my colleague 

Mr. Scott. If the gentleman would yield? 

Mr. Conyers. Yes. 

Mr. Scott. In practice, and that is what happens, but it is totally 
discretionary with the governor. 

These governors have set some standards, and have said that 
they will follow, if you go with these good guidelines in so many 
years. But it is totally discretionary with the governor. And some 
governors have been much more liberal with their process, and oth- 
ers have been fairly stingy. 

Mr. Conyers. So, some governors have at some time granted 
someone the right to vote, even though they were formerly a felon. 
Is that right? 

Mr. VON Spakovsky. I am sorry. In Virginia? 

Mr. Conyers. Yes, sir. 

Mr. VON Spakovsky. Yes. 

Mr. Conyers. Okay, but not very many. 

Mr. VON Spakovsky. I do not know what the numbers are. 

Mr. Conyers. You mean, you think there could be a lot of them 
could have gotten the right to vote back? 

Now, you are not really coming here as — are you a member of 
the Virginia Board of Elections? 

Mr. VON Spakovsky. I am not a member of the Virginia Board 
of Elections. 

Mr. Conyers. Fairfax County. 

Mr. VON Spakovsky. I was sworn in as a member, yes. 

Mr. Conyers. Oh, okay. So, maybe you would not know whether 
there were few or many. Okay. 

This is a great panel here. [Laughter.] 

I am going to implore that you and the Chairman see if we can 
continue this discussion, because it is, I think, very important. And 
I think the Subcommittee is doing a great service by having all of 
them here, including you. And I yield to you. 

Mr. Franks. Mr. Chairman, I am glad to see that. If Professor 
Clegg and Mr. von — I always have a tough time with his name — 
Spakovsky could get equal time on that, that would just tickle me 
to death. 

Mr. Conyers. Oh, that is great. 

What about Neuborne? [Laughter.] 

Mr. Franks. No, I would have to take the Fifth on that. [Laugh- 
ter.] 

Mr. Conyers. Well, then, let me yield to him now, since you may 
not be able to get the equal time that some of the others would. 
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Mr. Neuborne. As long as I can still vote. 

Mr. Conyers. Yes, we do not have any power to prevent anybody 
from voting. We wish we could encourage more people to vote, as 
a matter of fact. But sometimes I think we do not have much 
power to do that, Mr. Shelton. 

Please, where can we — can we reach any form of agreement 
among the seven of you here this afternoon in terms of the subject 
matter, which is presumably my legislation on this subject? 

Mr. Neuborne. If I may, congressman? 

I mean, one of the prerequisites of a law professor is to assign 
research to other people. And it seems to me that, from the dis- 
agreement that has emerged on the panel, one, I think, very impor- 
tant thing would be to assemble a definitive history of the use of 
felon disenfranchisement laws to prevent Black people from voting, 
because if that history does not exist, I agree with Professor Clegg, 
then, that it is much harder to find power to deal with it. 

It still might exist under the elections clause and under Section 
5 of the 14th Amendment. But surely, the easiest place to look is 
Section 2 of the Fifteenth. And that requires the history of racial 
animus. And it seems to me that it is not beyond the power of ex- 
perts to provide the Committee with an excellent history. 

And once that history exists, then I think it is logically, abso- 
lutely impossible to distinguish felon disenfranchisement from lit- 
eracy tests. And then there is a unanimous decision of the Supreme 
Court in Oregon v. Mitchell, saying that you have the power to act. 

Mr. Conyers. Now, before I yield — and I see that Judy Chu is 
waiting patiently, and now we have been joined by Sheila Jackson 
Lee, so I am going to wrap this up. 

But could I ask a leader in the civil rights movement, Hilary 
Shelton, for any impressions that you could leave with us to help 
guide us as we move through this legal, historical, constitutional 
thicket, which most of us up here find totally fascinating — most of 
you there, as well. I would like to hear your views. 

And I will yield back my time, Mr. Chairman. 

Mr. Shelton. Well, thank you, Mr. Chairman. I agree with you 
that it is a fascinating conversation as we talk about many of the 
theories in our legal system. 

But the biggest concerns, of course, to organizations like the 
NAACP is the actual effect, what happens in practice. And quite 
frankly, what we have seen happen in practice is — I am happy to 
see my colleague from Florida sitting here — is something very, very 
different. 

We have, in effect, African Americans and many other racial and 
ethnic minorities locked out of the process, because of an assump- 
tion that indeed they are a felony offender — an assumption that 
very well they should be screened out unlike any others. 

As you talked about that 2000 election in Florida, what the 
NAACP experienced, quite frankly, when we went into Florida, was 
every African American male being asked at some polling sites 
whether indeed they had felony offenses on their record, but no one 
else being asked that question. 

And very well what that attitude is actually a form of discrimina- 
tion that actually intimidated many of the African American and 
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other Black voters, for that matter, that went into the polls to par- 
ticipate. 

The effect, again, is the disenfranchisement in large pockets in 
the most heavily concentrated African American cities in the coun- 
try, where they are disenfranchised to a point there is no involve- 
ment, there is no political capital along those lines. And much, 
much of the very spirit of our democracy is then prohibited from 
being able to be implemented. 

So, indeed, it is a great conversation. But in many ways, as we 
look at what it means to everyday people, what it means to the 
very core of our democracy itself, raises major concerns. 

Mr. Scott. Thank you. 

The gentlelady from California, Ms. Chu? 

Ms. Chu. Thank you, Mr. Chair. 

I was interested in Mr. Clegg’s testimony. And I wanted to give 
a chance for the others to respond to the rationale that was posed 
by your testimony, Mr. Clegg. And they had to do with the policy 
rationale for being against felony voting. 

First was the rationale that we should not let felons vote, just 
as we deny other groups the right to vote. So, we also, as you state, 
we also deny the vote to citizens and non-citizens and the mentally 
incompetent, because they, like felons, fail to meet the objective 
minimal standards of responsibility, trustworthiness and loyalty we 
require of those who participate in government. 

And so, Mr. Neuborne, or Mr. Wicklund, or any others that may 
want to respond, how are felons different from children citizens, 
non-citizens and the mentally incompetent? 

Mr. Neuborne. With respect, congresswoman, on the merits, the 
rest of the panel is so much better qualified than I am to talk 
about why it is so important to re-enfranchise convicted felons. 

I will say that the notion that somehow you would equate them 
with children or with mental incompetents, I mean, there, the rea- 
son you do not let them vote is because they lack the capacity to 
make the choices that goes to voting. But nobody suggests that 
when someone comes out of prison they lack the capacity for choice. 
So, of course, those are not helpful analogies. 

But the actual merits, I would ask my colleagues who know 
much more about it to respond. 

Mr. Clegg. Of course, I am not suggesting that they are, you 
know, incompetent or lack the facilities in the same way. Again, 
though, there are, these — as I said, we have these minimum stand- 
ards of responsibility, loyalty and trustworthiness. And I think 
that — you know, I have nothing against children. I have children. 
But they are not as responsible as adults. 

And likewise I think that people who have committed serious 
crimes against their fellow citizens have shown that they, too, lack 
a sense of responsibility. And that this minimum level of responsi- 
bility is something that we demand of people if they are going to 
participate in the sacred enterprise of self-government and making 
laws that they and everyone else are going to have to follow. 

Ms. Chu. Well, Mr. Wicklund or Mr. Sancho, do you have any 
response? Should felons be put in the same category as children, 
non-citizens and the mentally incompetent? 
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Mr. Idarraga. Representative Chu, to respond briefly, I would 
say there is absolutely, actually no difference between ex-felons 
and normal citizens when it comes to voting. The analog between 
abridgement of voting rights, I do not think, is the gun rights or 
other type of — for example, myself, I will be up before the Bar com- 
mittee one day of character and fitness, and they should rightly 
take into account my past. 

The analog is more the abridgement of a fundamental, core right, 
although voting is not a Bill of Rights right. But it is more — the 
analog is closer to abridging freedom of speech because you are an 
ex-felon, or any other of the freedom of religion, or what have you, 
because you are an ex-felon. 

It is fundamentally different than small children or the mentally 
incompetent, because of the reasons Professor Neuborne stated. 
But I think, if anything, the rationale should swing the other way. 
We would want people invested in their communities, reintegrated 
into communities, and have them become stakeholders in their 
communities. 

This — is at the end of a very troublesome chain. And that begins 
with problems in the criminal justice system too far for this Com- 
mittee to handle, to take up in this instance. 

And another thing I want to point out is. Professor Clegg spoke 
that we do not want violent offenders making laws for other people. 
The fact is, I believe, in Rhode Island it was close to 80 percent 
of people disenfranchised were non-violent offenders, low-level drug 
offenses. 

We are disenfranchising people because of the over-criminaliza- 
tion on the front end of things, which has a very disparate impact 
and troublesome impact on the back end of things. 

Mr. Clegg. I do not think I drew a distinction between violent 
and non-violent offenders. 

Ms. Chu. Well, actually, though, I see this in your testimony 
right here, because I am reading right from it. But because — you 
say that there should not be a Federal law allowing felons to vote, 
because, “Some crimes are worse than others, some felons have 
committed more crimes than others, and some crimes are recent 
while others are long past.” 

That is a quote, actually, from your testimony. 

So, then, my question would be to the rest of the panel, should 
there be a differentiation allowing a felon the right to vote, based 
on the degree of the crime? And if not, why not? 

Mr. Sancho. In Florida, I would like to point out that we had 
an explosion in individuals’ loss of the right to vote when the Flor- 
ida legislature decided to make writing a bad check a felony. And 
it raises the issue of, is this the serious crime that had been identi- 
fled, for example, with rebellion that was part of the constitutional 
framework that has been previously mentioned. 

And I seriously think it is not, but these kinds of felony laws 
have the same pernicious effect. And in fact, in Leon County had 
the effect of removing individuals that had worked for years as 
election workers. 

And one personal case that I am aware of, a young mother who, 
in fact, wrote a bad check to a grocery store to feed her son, could 
no longer work. 
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And this kind of — in Florida, they have tagged these economic 
elements, so that once you are a felon, you no longer can do basic 
kinds of non-professional work, such as you cannot be a barber, you 
cannot be a roofer, you cannot be a contractor, you cannot be a cos- 
metologist. 

Well, these are whole categories of non-professional workers, 
which now, the loss of your right to vote and your civil right has 
now removed you from being able to economically serve the pur- 
pose that, in my opinion, we established this great Nation, was to 
pursue happiness to the highest and best degree that we can. And 
this right to vote has been kind of a hammer that has now put the 
Nation in a Catch-22 posture, where, is this the kind of crime we 
are talking about? 

Yet we are now preventing the individual, as in Tennessee, who 
they are going to be in prison, they are going to fall behind in their 
ability to make the child payment. They are going to now perma- 
nently be in this Catch-22 where they will not be able to get their 
right to vote restored. And we have done that in Florida. We have 
done that across the States. 

And I think we need to rationalize this process and remove what 
is clearly now, in my own opinion as a humble Florida election offi- 
cial, a partisan tool to attempt to reduce the other side’s troops and 
votes. And I think that is not where we want to be, and we have 
got to reverse that posture in this Nation today. 

Mr. Clegg. I agree that there are all kinds of contexts where 
drawing distinctions between different kinds of crimes can make 
sense, and including in the re-enfranchisement of felons. But that 
is exactly what this statute does not do. And I think it would be 
very difficult for Congress at the Federal level to engage in that 
kind of fine-tuning. 

This is another policy reason — wholly apart from the constitu- 
tional reasons — this is another policy reason why I think it is a 
mistake for Congress to leap in here and try to write a one-size- 
fits-all statute that is going to apply to all States — states which are 
constantly changing what is a felony, what is not a felony, con- 
stantly changing the — you know, passing new laws and rescinding 
old laws. It is simply unworkable for the Federal Government to 
engage in the kind of fine-tuning that is being urged here. 

Mr. Sancho. But I actually believe it is just the opposite, sir, be- 
cause what we have done by these crazy patchwork of laws is make 
it impossible for election administrators to properly determine who 
is properly ineligible or eligible. And, in fact, as the report that I 
have presented from Florida from last March, many Florida elec- 
tion officials actually illegally barred individuals from registering. 
And I think this problem is occurring in the election administration 
area all across the country. 

A bright line, a simple test to ensure that citizens may vote in 
Federal elections is exactly what we have to do, if we want to pur- 
sue, I believe, fundamental 

Mr. Clegg. Well, the bright line that you have is one — it is a 
bright line all right, and it makes no distinction between espionage, 
treason, murder, writing bad checks — right, whatever. They are all 
in the same category. That is a bright line. 

Ms. Chu. I see my time has long since expired. So, I yield back. 
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Mr. Scott. Thank you. 

The gentleman from Tennessee, Mr. Cohen? 

Mr. Cohen. Thank you, Mr. Scott. And I want to thank you for 
holding this hearing. And indeed, I have already thanked Mr. Con- 
yers for presenting the hill. 

I understand that part of my opening statement was either con- 
fused or misunderstood. And when I said that the argument that 
this was possibly not constitutional, that we should find a way to 
make it constitutional — or what exactly the verbiage I used, I am 
not sure — was basically saying what Mr. Neuborne said. Mr. 
Neuborne believes it is totally constitutional and totally proper. 

But, you know, after Plessy v. Ferguson, there were a lot of peo- 
ple that said that was the law of the land. And it went on for 58 
more years until Thurgood Marshall had the good sense and the 
courage to bring a case to the Supreme Court and say, no, separate 
was not equal. And Brown v. Board of Education changed all that. 

And sometimes you can take a position that something is the 
law, and that there is not standing, or that there is not venue, but 
the courts can find it. 

Now, the words “manner of election” in Florida, who was allowed 
to vote determined who was President of the United States. And 
that affected people in all 49 States. And there should be a basis 
where, in an election for President of the United States, if you vote 
in Florida, or you cannot vote in Florida but you could vote in 
Michigan, it is not fair. 

People should be able to have the same standards by which they 
vote to elect the President of the United States — in my opinion. 

And in my opinion, we ought to find arguments and make argu- 
ments that hopefully a court will accept. I have little faith in this 
Court that we have right now to accept those arguments — or any 
arguments. 

But we need to make progress in this country. And this is 2010. 
You know, there were citings — and I understand the citings, you 
hear them on the floor, and I use them, too — Founding Fathers, 
what Alexander Hamilton thought. Alexander Hamilton did not 
think women should vote, and he did not think African Americans 
should be free. And he did not think, if you did not own property 
or could not pass some literacy test, that you should be able to 
vote, either. 

And Thomas Jefferson said, constitutions should not be seen as 
sacrosanct. But like children who outgrow their clothing, they 
should be able to adjust as they grow and fit new clothes, and fit 
new ideas. 

And the idea that we should be trapped in a mentality that de- 
nies people a chance to vote, that because they committed a wrong 
at one time means they are perpetually wrong and never have an 
opportunity, is, I think, antithetical to the basis of the founding of 
this Nation and what this Nation is supposed to stand for. 

Now, I know the organization Mr. Clegg represents. Center for 
Equal Opportunity, it is a confusing name. Because usually when 
you see Center for Equal Opportunity, you think of something else. 
You know, I know in George Orwell, he wrote about the Depart- 
ment of Peace that waged war, the Department of Education that 
burned books. 
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So, I guess it is all right, because of that great literaiy classic, 
to have something called the Center for Equal Opportunity. But I 
would submit to you, what you are talking about is not equal op- 
portunity. It is saying that one time burned, forever scorched. 

And as I mentioned — and I think somebody here referenced Hes- 
ter Prynne, I think it was Mr. Sancho — you should not have a per- 
petual scarlet letter. The idea that people can become good citi- 
zens — and the fact is, in most elections, not more than 25 percent 
of those in a good election year take the opportunity to vote and 
exercise their freedoms and their franchise. 

So, if you take these people who were supposed to be the bottom 
of the barrel, and give them the opportunity, they have got a 
chance by their proof, to show by going to the polls that they are 
better than 75 percent of the country that neglects their oppor- 
tunity to vote. 

But give them a chance. And if they want to vote, obviously, they 
are better citizens than you think. 

But I would submit to you that this legislation is appropriate. 

I appreciate Mr. Neuborne’s well-reasoned argument, that just 
like the literacy test in 1965, the people came up here and said, 
oh, that is not the law, and you cannot do it, just like people said, 
civil rights is not the law and you cannot do it, that America needs 
to bring its resources together and its best legal talent to formulate 
arguments to present to a court that hopefully will accept them, 
and move this country out of where it is in certain of these laws, 
which are vestiges of Jim Crow. 

Now, Mr. Clegg, I would like to ask you a question. Do you think 
that Jim Crow laws still have an effect on society today, that peo- 
ple have been affected by those laws, and that they are 
disenfranchised and/or disadvantaged because of the long history of 
Jim Crow laws in this Nation? 

Mr. Clegg. Yes, I do. 

Mr. Cohen. You do? Well, where under equal opportunity do 
they get some extra opportunity, because of the fact that they are 
starting with a weight around their ankle? 

Mr. Clegg. Well, I think that there are — the playing field is not 
level in many different ways. But I think that there are people of 
all colors at both ends of the playing field. And I think that where 
you and I may differ is that I do not think that you should use skin 
color as a proxy for whether somebody is poor or not, or whether 
somebody is disadvantaged or not. 

If you want to have programs — and we may be able to agree on 
some programs — that help people who come from disadvantaged 
backgrounds, who are poor, who live in poverty. 

Mr. Cohen. Let me ask you this. Mr. Clegg, the question I asked 
was about Jim Crow. Jim Crow was targeted at African Americans. 
Tell me where you agree that Jim Crow laws that targeted African 
Americans still affect African Americans today. And how can we 
remedy that? 

Mr. Clegg. I think that — well, I would have to give you an ex- 
ample. You could probably without too much difficulty show that 
an individual living in poverty can trace that poverty to the fact 
that his father was not able to get a good education because of Jim 
Crow laws. You can do that. 
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However, there are — I do not think that you should say, okay, 
well, therefore, we are going to make a program available to you. 
This other person over here, he is poor, but the reason he is poor 
is because he just immigrated from Mexico. 

Mr. Cohen. But the government of the United States 

Mr. Clegg. And the person here is poor 

Mr. Cohen. Mr. Clegg 

Mr. Clegg [continuing]. Because he just came over 

Mr. Cohen. Mr. Clegg 

Mr. Clegg [continuing]. On a boat from Southeast Asia. 

Mr. Cohen. Mr. Clegg 

Mr. Clegg. But you do not hear about them. 

Mr. Cohen. Look at me, and let me give you something. But 
question is, with Jim Crow laws, the States of this government, 
under the permission of the United States government, passed laws 
to keep those people as second-class citizens. Nobody passed any 
laws saying that people came over in boats, like my great-grand- 
father did, had to be second class. There were no laws on the 
books. 

This government passed laws and said, you cannot go to water 
fountains. You cannot go to theaters. You cannot have jobs. You 
cannot have contracts. And that happened. 

So, how do you rectify the lingering consequences of Jim Crow? 

Mr. Clegg. My point is that the poverty and so forth, the dis- 
advantages that people suffer because of Jim Crow, can be rem- 
edied. But there is no reason to 

Mr. Cohen. How do you do it? Tell me how you do it. 

Mr. Clegg [continuing]. And deny people opportunity 

Mr. Cohen. Tell me how you do it. Don’t tell me how you — these 
other people, don’t put them on the same boat. How do we help 
these people that this government, this life, liberty and pursuit of 
happiness, that enslaved people, and then did it through laws 
passed by legislatures and Congresses, how do you help those peo- 
ple? 

Mr. Clegg. If you have somebody who is in poverty, you can 
have programs that provide, you know, better educational opportu- 
nities, that provide, you know, a Head Start program, or something 
like that, scholarships, special mentoring programs. There are all 
kinds of programs 

Mr. Cohen. And if I go to your Web site, will I see those types 
of 

Mr. Clegg. My point is that 

Mr. Cohen. If I go to your Web site, will I find your Web site 
showing programs like that that you espouse and advocate? 

Mr. Clegg. Yes. And you will find it made very clear that we 
have no objection at all to programs that improve the opportunities 
for disadvantaged people, without regard to race or ethnicity. 

And that is why — I mean, you know, you were criticizing as mis- 
leading the name of my organization. The reason that we are the 
Center for Equal Opportunity is to draw a distinction between 
those who believe in equal opportunity, which we do, and those 
who believe in racially mandated equal results, which is something 
that we reject. 
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We do not like quotas. We believe in e pluribus unum. We do not 
think that statutes and laws that give preference on the basis of 
race and ethnicity are constitutional or good policy. 

And let me just say, Congressman Cohen, you know, my notes 
show that when you were giving your opening statement, you used 
the phrase “get around it,” referring to the Constitution. I do not 
think 

Mr. Cohen. You cannot get around the Constitution. You have 
got to make a good argument. And that is what I was submitting. 
When I say “get around,” I mean get around the mentality that you 
have got, that it is set in stone, and that you do not have jurisdic- 
tion. 

I am submitting that Mr. Neuborne is right, and that you can 
make an argument that there is jurisdiction, and there is, in my 
opinion — and Mr. Neuborne made it. And that is what I mean. I 
meant get around your mentality that says there is not, and there- 
fore, do not try to make progress. 

My time has expired, and I thank Mr. Scott for the hearing. 

Mr. Neuborne. Can I 

Mr. Clegg [continuing]. To get around the Constitution. And 
with all respect, I think that that is a very troubling attitude for 
somebody who has taken an oath to the Constitution to have. 

Mr. Neuborne. Can I congratulate you. Representative Cohen, 
on putting into my mind an argument that I should have thought 
of, but did not? But it is another very powerful reason why you 
have authority to pass it. 

It is astonishing to me that somebody, that a felon, or somebody 
who has been convicted of passing a bad check in Florida cannot 
vote, but somebody who is convicted of passing a bad check in 
Georgia can vote. 

Now, that is the kind of irrational discrimination on the ability 
to vote that should trigger the 14th Amendment’s power under Sec- 
tion 5 of the 14th Amendment. 

The passage of uniform criteria that would sand down irrational 
differences State to State on whether you can vote for President of 
the United States, seems to me clearly within this Committee’s 
power without the necessity of going to the 15th Amendment. It is 
a 14th Amendment argument. And I did not think of it until you 
were making your point. 

Mr. Cohen. Mr. Chairman, I want to thank Mr. Neuborne. I also 
want to let Mr. Clegg know that congress people get the last word. 

And after I closed, and you questioned my taking my oath of of- 
fice, which I take seriously, let me submit to you that Dr. King said 
so appropriately, that sometimes when the laws are wrong, it is all 
right to resist them, because they are inherently wrong and mor- 
ally wrong. 

And what I am submitting is, arguments can be made, not to 
subvert the Constitution, but to change the Constitution, to change 
the law of this land. Because you change it through arguments. 
And words have meaning, and you put flesh on them. 

Thank you very much. 

Mr. Scott. The gentlelady from Texas? 

Ms. Jackson Lee. Thank you very much, Mr. Chairman. 
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Mr. Neuborne, you have gotten us just at that burst of thought 
and analysis to where we need to be with this particular legislation 
and why this legislation should move as expeditiously as it can. As 
we have listened to all of the testimony, I think we have come to 
a point to recognize there is discrimination. 

For example, in the State of Maine and Vermont, we have Mem- 
bers of Congress who are here. The State of Maine has no dis- 
enfranchisement for people with criminal convictions. Except for 
their philosophy and the representation of their State, I see no dif- 
ference in the Members of Congress from the States of Maine and 
Vermont. 

They do not act erratically. They do not seem to espouse uncon- 
stitutional or unpatriotic statements. They do not seem to be perpe- 
trating criminal acts or supporting freeing all criminals across 
America. 

But yet, felons, apparently, in Maine and Vermont can vote. So 
you make a very valid point. 

And as I look at the whole list, and I see some States with some 
forms of release or opportunity to vote, and some were not, we have 
a constitutional question of whether or not it is a discriminatory 
practice across the Nation, because there is inconsistency. 

And I may steal or have a bounced check in Texas — which, by 
the way, for the first time in this Judiciary Committee, I can actu- 
ally say a kind word on the criminal justice system about Texas. 
At least they have a compromise, and that is attributable to State 
Representative Harold Dutton and others, who have worked so 
without ceasing on this issue. 

But it seems to me, if I have a bounced check in Texas, and I 
go to another place, am I a felon there and cannot vote? I was able 
to vote in Texas, but I have to go to another State, because I am 
being relocated because of my spouse. Can I vote? 

That is a patently discriminatory practice, and I think that it 
cries out for relief. 

I hope that the court reporters captured your analysis there, be- 
cause we need to rush right immediately, even in an amendment 
form, to make sure we attributed the framework of this bill to, I 
believe you said the 14th Amendment and Section 5 under that, to 
be able to deal with it. 

But let me ask Mr. Spakovsky. Could he tell me when slavery 
ended in Virginia? 

Mr. VON Spakovsky. Well, it ended at the end of the Civil War. 
But after Reconstruction, as many people know, many of the south- 
ern States, including Virginia, implemented Jim Crow laws to sup- 
press the rights of Black citizens. 

Ms. Jackson Lee. And during that time, slavery, and then, as 
you indicated. Reconstruction and Jim Crowism, could Black citi- 
zens vote? 

Mr. VON Spakovsky. Only if you look at the percentages of reg- 
istration and turnout. It varied over time. It was a very small 
amount 

Ms. Jackson Lee. No, let me go back 

Mr. VON Spakovsky [continuing]. Depending on what period you 
were looking at. 
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Ms. Jackson Lee. All right. The slaves that were enslaved, could 
they vote in Virginia? 

Mr. VON Spakovsky. I am sorry. When they were 

Ms. Jackson Lee. At the time that slavery was 

Mr. VON Spakovsky. No, of course, no. 

Ms. Jackson Lee [continuing]. In place, they could not vote. 

Mr. VON Spakovsky. No. 

Ms. Jackson Lee. During Jim Crow, could Africans, negroes or 
colored people vote in Virginia? 

Mr. VON Spakovsky. A small percentage could, depending on 
where you were and in what years you are looking at. But the per- 
centages were very small, because of the efforts made to suppress 
their registration and voting. 

Ms. Jackson Lee. Do you think that was a good thing? 

Mr. VON Spakovsky. I am sorry. What? 

Ms. Jackson Lee. Do you think that was a good thing? 

Mr. VON Spakovsky. Well, of course not. 

Ms. Jackson Lee. In the instance of your State — and I think you 
are on the elections law, and it seems as if you have a complete 
har with individuals of felony convictions, which I imagine are an 
array of different acts, except for government approval of their in- 
dividual rights, which I imagine there is some process — ^you do not 
see that as a restoration of slavery? 

Mr. VON Spakovsky. I do not. 

Ms. Jackson Lee. Because I do. 

Mr. VON Spakovsky. No. 

Ms. Jackson Lee. To completely har a person who has served 
their time and seeks to restore their contributions to society, that 
you would bar them, are they not enslaved to the extent that their 
constitutional rights, or rights to express themselves, is then de- 
nied? 

Mr. VON Spakovsky. I do not agree. The State of Virginia has an 
application process, so people can apply after a certain period of 
time to get that right back — and the other rights that are taken 
away 

Ms. Jackson Lee. And how many do you think 

Mr. VON Spakovsky [continuing]. Such as not the right 

Ms. Jackson Lee. How many do you think apply? 

Mr. VON Spakovsky [continuing]. To serve on a jury or to serve 
in elected office. 

Ms. Jackson Lee. How many do you think apply to this process? 
Do you have any percentages? 

Mr. VON Spakovsky. I do not have the numbers or percentages 
on 

Ms. Jackson Lee. Mr. Leon, I think — no, you are from the state 
of Leon, excuse me. You are from — Mr. Sancho, let me thank you 
for having a bright light on this concept. And I think you have 
made a very important point. 

You recall the election of 2000, when the database came from the 
State of Texas, and represented that there were many more felons 
in your State than there actually were. 

What kind of crisis did that pose for you? It seems like you were 
in — I know this was particularly around Florida A&M, when indi- 
viduals were trying to vote. There were allegations that Black men 
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were arrested walking toward the poll. Obviously, a lot of that was 
investigated. 

But what does that do to the election process? 

Mr. Sancho. It destroys the people’s faith that, in fact, elections 
have any validity at all. That is what it does. 

And I will tell you that today, that there are portions of the State 
of Florida around Duval County, where there are large populations 
of African Americans in South Florida, where, in fact, people do be- 
lieve that, in fact, there is no right to vote because of that experi- 
ence. And it is going to take a long, long time to reestablish in their 
minds that this is, in fact, a Nation of laws and justice. 

Ms. Jackson Lee. You made another point, and I would like to 
ask Mr. Andres, so I need to get the pronunciation of his last name. 
I will call on you in just a moment. But you made a very valid 
point that ties into this whole issue. 

Mr. Spakovsky did not want to acknowledge that the oppression 
of a person who has finished their time, and has to be subjected 
to an application process, is like slavery. As far as I am concerned, 
it is like slavery. 

And although Virginia may have ended the formal slavery of Af- 
rican Americans, or colored people, negroes, at a period of time 
past Jim Crowism, there are people who are presently enslaved 
with the complete denial of any right to be re-enfranchised, except 
for an application process. 

But you expanded your point, and that was the point that people 
cannot be barbers, or cannot be beauticians. And I think some of 
that spills over into our other States. This is not a case for that 
right now. 

But what it says is that we have a completely oppressive system 
that has people in third class citizenship. Is that what I am hear- 
ing from you, Mr. Sancho, in the voting sense? 

Mr. Sancho. Well, it does. These individuals have become a per- 
manent underclass in the State of Florida. And it is a drag on 
every element of our social institutions — education, social welfare 
programs — and it impacts on the right to vote. 

We are a jurisdiction in Leon County that believes in access. 
Leon County, in fact, is the southern-most extension of the Old 
South plantation. There is only about a 12 percent population of 
African Americans in the State of Florida. 

But in the panhandle, that average is much higher. We are near 
35 percent. My neighboring county, Gadsden, is the only majority 
minority county in the State of Florida. 

And you can see the economic destruction that our own lack of 
restoring the ability to people to integrate themselves into society 
has left. It is a terrible legacy. 

We tried to overcome that in Leon County. We have a lot of great 
educational institutions at Florida State and Florida A&M. And in 
our jurisdiction, our jurisdiction is the highest-voting jurisdiction in 
the State of Florida. We had an 86 percent turnout in the last gen- 
eral election. 

Ms. Jackson Lee. But this bill would help you, if this was to be 
passed. This bill would help if this was to be passed, to give more 
empowerment to individuals. 
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Mr. Sancho. I believe it would. I believe that people would no 
longer have to avert their eyes when I am doing voter registration 
drives, because I challenge people to register to vote. I encourage 
them. 

And you can see the individuals who have this permanent shame 
that has scarred their soul. They will not even look me in the eye. 
They cannot even answer. They just shake their heads and 

Ms. Jackson Lee. I have seen that, too. 

Mr. Sancho [continuing]. Just cannot register to vote. 

Ms. Jackson Lee. Mr. Chairman, if you would indulge me, just 
to get this last question to — is it Mr. Aradarra? 

Mr. Idarraga. Idarraga. 

Ms. Jackson Lee. Idarraga, thank you so very much. You are a 
living example. Six years incarcerated, if I am correct? 

Mr. Idarraga. Yes. 

Ms. Jackson Lee. And presently at Yale Law School. What State 
would you call your residence at this point, sir? 

Mr. Idarraga. I would say I am a permanent resident of Rhode 
island, and a temporary resident of Connecticut. 

Ms. Jackson Lee. All right. And I have to find Rhode Island 
here, but the point is, you are redeeming, in essence, you are re- 
storing your life. You are being rehabilitated. 

What is your response to what seems to be the enslavement of 
individuals who have previously been incarcerated? It seems to be 
a constant state of slavery, because they are not allowed to exert 
their constitutional rights or the right to vote. What is your percep- 
tion of that? 

Mr. Idarraga. I would say, at the very least, when you are in 
a distressed community, and you see the law basically working 
against you at many steps of the way, and that is all you know, 
that is all you see, it just creates a natural antagonism to the law 
and to the legitimacy of the law. 

I think when we embrace individuals that — we give them the 
rights that are fundamental at the core of citizenship, it at least 
tells them that the law will not work unequally. It invests them in 
the democratic process. 

I think it is nonsensical to restrict the right to vote for ex-felons, 
just like it is nonsensical 

Ms. Jackson Lee. There is a representation that you are not 
competent, that you would be incompetent, and that you are not 
worthy. What do you say to that? 

Mr. Idarraga. Tremendously. Even as a student at Yale Law 
School, I may go through an interview process and then have to 
bring up my past. And in that context, people take a step back, and 
that scarlet branding is very evident, even for myself. 

For a person that does not even have that credential, I could just 
only imagine the obstacles they have to face. They are living under 
permanent second, third class citizenship with a tremendous scar- 
let branding that they have to walk around with 

Ms. Jackson Lee. But do you think they are incompetent, that 
they should not be able to vote, because they are incompetent? 

Mr. Idarraga. Absolutely not. Absolutely not. 

In Rhode Island, out of the 15,000 that were re-enfranchised, 
6,000 registered to vote. And many, many people that I knew per- 
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sonally, because the place where I grew up was a small place, 
called me, told me about some of the things they were thinking 
through, thanked me, went to the polls with their children. 

They are absolutely not incompetent, and they are much smarter 
than we give them credit for. 

Ms. Jackson Lee. Thank you, Mr. Chairman. 

I would just — I am sorry, if I could yield to Mr. Wicklund? Yes, 
sir. 

Mr. Wicklund. I just wanted to add that there are so many col- 
lateral consequences that go with a felony conviction. 

There are many collateral consequences that go with felony con- 
victions, and some make sense. For instance, there are some re- 
strictions. You do not want a pedophile driving a school bus. But 
at the same time, you know, should a burglar never get to be a bar- 
ber? 

And there are also collateral consequences, such as your criminal 
history never goes away. I mean, just ask any of these mining and 
harvesting of information companies that are buying criminal jus- 
tice information and selling it to employers and apartment renters, 
et cetera. However, even the ones that make sense are there be- 
cause the felon, the past felon, creates some sort of risk to the com- 
munity. 

There is no risk in having someone vote. How does that hurt 
anybody? And in fact, they can then vote to eliminate some of these 
barriers that are in their way of actually becoming participatory 
citizens. 

Ms. Jackson Lee. Mr. Chairman, I thank you. 

I was at a meeting, Mr. Chairman, I will just put on the record, 
with what I would think informed persons. And we were talking 
about Federal funding. An informed government official said to me, 
well, I believe that if it is Federal funding, ex-felons cannot get a 
job. 

This is about voting. I understand that. But I believe it is also 
about lifting the burden of slavery on ex-felons. That what it is, 
plain and simple — enslaved. 

So, the constitutional rights, the 13th, 14th and 15th Amend- 
ment, has just been voided, whether they are White, Hispanic, Afri- 
can American or Asian. How many people can we keep enslaved in 
the United States of America in the 21st century? 

I would argue that this legislation is long overdue, and would 
hope that we could move it forward as quickly as possible. I yield 
back to the Chairman. 

Mr. Scott. Thank you. 

And I want to thank all of our witnesses. This has been very in- 
formative. 

There seems to be a fairly universal consensus that we may be 
able to do something. There is not a consensus on the bill yet. But 
certainly, if we can show intent, and target it to those where we 
can show that intent, there seems no question. There seems to be 
a question about what we can do if we cannot show the intent, but 
we can show impact. 

But we want to thank all of our witnesses for helping us out 
today. 
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Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward, and ask the witnesses to respond to as 
promptly as they can, so the answers may be made part of the 
record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion into the record. 

And with that, without objection, the Subcommittee stands ad- 
journed. 

[Whereupon, at 4:15 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, AND Member, Subcommittee on the Constitution, Civil Rights, and 

Civil Liberties 

Last Congress, President Bush signed the Second Chance Act into law, signaling 
a greater awareness of the need to implement policies that assist in the reintegra- 
tion of ex-offenders into their communities. I believe that the Democracy Restoration 
Act is the next logical step for restoring ex-offenders to their fullest participation 
in civic life and merits our support. 

When this Subcommittee last held a hearing on ex-offender disenfranchisement 
le^slation in October, 1999, the news was somewhat discouraging, as millions of 
citizens across the nation were permanently barred from the polls. Since that time, 
I can report that bipartisan reform efforts like this legislation have gained traction 
at the state level. Democrat and Republican governors alike — including then-gov- 
ernor George Bush of Texas — have seen that this issue is not about who wins elec- 
tions, but about constitutional principles. 

The Sentencing Project reports that, since 1997, 19 states have amended felony 
disenfranchisement policies in an effort to reduce their restrictiveness and expand 
voter eligibility. These reforms have resulted in more than 760,00 citizens regaining 
their voting rights. Yet, despite these reforms, more than 5 million American citi- 
zens were ineligible to vote in 2008’s historic Presidential election because they have 
a felony conviction. Almost 4 million of these people — many of whom work every day 
and pay their taxes — reside in the 35 states that still prohibit ex-offenders who have 
completed their sentences, or who are on probation or parole, from voting. 

As a matter of principle, I believe that such prohibitions on the right to vote un- 
dermine both our voting system and the fundamental rights of people with felony 
convictions. Disenfranchisement laws isolate and alienate ex-offenders, and serve as 
one more obstacle in their attempt to successfully put the past behind them by fully 
reintegrating into society. But that is only half the story. 

There are three grave discrepancies in State laws regarding felony con- 
victions that lead to unfairness in Federal elections. First, there is no uniform 
standard for voting in Federal elections, which leads to an egregious disparity and 
unequal participation in Federal elections based solely on where a person lives. 

Second, laws governing the restoration of voting rights after a felony conviction 
are unequal throughout the country and persons in some States can easily regain 
their voting rights while in other States persons effectively lose their right to vote 
permanently. 

Third, State disenfranchisement laws disproportionately impact ethnic minorities, 
thus adversely infringing upon citizens of these communities constitutional right to 
vote. 

These concerns about ex-offender disenfranchisement are not rhetorical. Laws 
that continue to disenfranchise people after release from prison create the oppor- 
tunity for erroneous purges of eligible citizens from the voting rolls, are difficult to 
administer, and generate needless confusion among election officials and the public. 

For example, although people with misdemeanor convictions never lose the right 
to vote in Ohio, in 2008 30% of election officials in the state responded incorrectly 
or expressed uncertainty about whether individuals with misdemeanor convictions 
could vote. This kind of confusion has resulted in barriers to legal voter registration 
and flawed voter purges that have deprived legitimate voters of their rights. Only 
federal law can conclusively resolve the ambiguities in this area plaguing our voting 
system. 
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This legislation is a narrowly crafted effort to expand voting rights for people with 
felony convictions, while protecting state prerogatives to generally establish voting 
qualifications. The legislation would only apply to persons who are not in prison, 
and it would only apply to federal elections. As such, our bill is fully consistent with 
constitutional requirements established by the Supreme Court in a series of deci- 
sions upholding federal voting rights laws. 

In past Congresses, voting restoration legislation has been supported by a broad 
coalition of groups interested in voting and civil rights, including the NAACP, 
ACLU, the National Council of Churches (National and Washington Office), the Na- 
tional Urban League, the Human Rights Watch, The Brennan Center for Justice 
and the Lawyers Committee for Civil Rights, among many others. 

This coalition has expanded to include many law enforcement groups including 
the American Probation and Parole Association, the Association of Paroling Authori- 
ties International and the National Black Police Association, among others, who rec- 
ognize that allowing people to vote after release from prison helps rebuild ties to 
the community that motivate law-abiding behavior. 

The practice of many states denying voting rights to ex-offenders represents a ves- 
tige from a time when suffrage was denied to whole classes of our population based 
on race, gender, religion, national origin and property. Even today, Courts have 
made a similar link and found that ex-offender disenfranchisement statutes can be 
racially discriminatory — violating the Voting Rights Act. Just like poll teixes and lit- 
eracy tests prevented an entire class of citizens, namely African Americans, from 
integrating into society after centuries of slavery, ex-felon disenfranchisement laws 
prevent people from reintegrating into society after they have served their time in 
prison. 

Ultimately, I believe that our nation fails not only people with felony convictions 
by denying them the right to vote, but the rest of out society as well. America has 
struggled throughout its history to ensure that its citizenry be part of legitimate and 
inclusive elections. It is long overdue that these restrictions be relegated to 
unenlightened history. I look forward to hearing from today’s witnesses as we build 
the record in support of passing this critical civil rights legislation. 
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I am writing to express the strong support of The Sentencing Project for H.R. 
3335, the “Democracy Restoration Act of 2009.” The legislation, introduced, by 
Judiciar}'' Chairman John Conyers, would ensure federal voting eligibility for 
persons with felony convictions who are not incarcerated. I commend Chairman 
Nadler and the U.S. House Judiciary Committee, Subcommittee on the 
Constitution, Civil Rights and Civil Liberties for holding today’s hearing on this 
important legislation. 

I am Marc Mauer, Executive Director of The Sentencing Project, a national non- 
profit organization engaged in research and advocacy on criminal and juvenile justice 
policy issues. In regard to die issue of felony disenfranchisement, I am the co-author 
of a 1998 study that provided the first state -based estimates of the impact of 
disenfranchisement and I have written articles for a wide variety of publications, 
including those of the American Bar Association and the U.S. Commission on Civil 
Rights. I have also testified on this issue before the U.S. House of Representatives 
and the Matyland legislature. 

In this testimony I will present a brief overview of the national scale of this problem 
and recent legislative developments, followed by a rationale for why I believe this 
legislation would establish a more fair and effecrive policy for rhe nation. 
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NATIONAL OVERVIEW 

There are ciirrenrly over five million Americans who are not eligible ro vote as a 
result of a felony conviction. While disenfranchisement policies have been in place 
for many years, the number of persons subject to these provisions has increased 
dramatically, along with the escalation of the criminal justice system in recent 
decades. Notably, three-quarters of the disenfranchised population are not 
incarcerated; they are persons mider probation or parole supervision, or persons who 
have completed a felony sentence but are still disenfranchised due to their state laws. 

During the Jim Crow era, disenfraiichisemeiit laws in southern states were revised to 
silence the political voice of newly emancipated slaves. Today, the racial disparities in 
the criminal justice system translate into higher rates of diseiiffanchisemeiit in 
communities of color, resulting in one of every eight adult black males being 
ineligible to vote. Disproportionate disenfranchisement in communities of color 
means the concerns of those communities are not fairly represented at the polls. 

In recent years there has been a great deal of legislative activity around the nation in 
regard to disenfranchisement policies. This has come about as the public and 
poliqmiakers have become aware of the broad impact of these practices, leading to a 
reconsideration of the wisdom of policies. As a result of these reforms, at least 
760,000 persons have regained the right to vote. 

The current momentum for disenfranchisement reform began 13 years ago when the 
Texas legislature and then-Governor George W. Bush repealed a two-year waiting 
period required for vote restoration after completion of sentence. The cliange 
restored rights to an estimated 317,000 people. Since 1997, 21 states have amended 
felony disenfranchisement policies in an eftort to reduce their restrictiveness and 
expand voter eligibility. These have included nine states that either repealed or 
amended lifetime disenfranchisement laws, two states that expanded voting rights to 
persons under conmiunity supervisions and five states that eased the restoration 
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process for persons seeking to have their right to vote restored after completing their 
sentence. 

No Penological Justification for Disenfranchising People on Probation and 
Parole 

Persons living in the community under probation or parole supervision have been 
determined by judges or corrections officials to not require incarceration for the 
safety of the community. Further, these persons are presumed to have the same rights 
and responsibilities as other citizens, except for supervision and reporting 
requirements imposed by corrections agencies. Persons on probation, for example, 
can get married or divorced, write a letter to the editor, or participate in their cliild's 
PTA organization. It is in die communiLy s interest to encourage these activities, 
because to the degree that persons under supervision maintain positive connections 
with the community they will be more likely to engage in pro-social behavior. Rather 
than sending a message of second-class citizenship through denial of voting rights, it 
would be far better to provide incentives for first-class citizenship, with all the rights 
and obligations that it entails. 

A study by sociologists Christopher Uggen and Jeff Manza found “consistent 
differences between voters and non-voters in rates of subsequent arrest, incarceration, 
and self-reported criminal behavior.” For persons with a prior arrest, 27% of non- 
voters were re-arrested over a three-year period, compared with only 12% of voters. 
Indeed, in recent years a growing chorus of law enforcement officials and 
organizations, including police chiefs, corrections officials, and prosecutors, have 
allied for the restoration of voting rights To people released from prison because it 
aids efforts for successful reintegration. 
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Standardizing Federai Voter Qualifications wiil Create a Fairer Election 
Process 

Voting policies vaiy widely across the countiy. The current patchwork of 
disenfranchisement laws means that a person’s right to vote in federal elections is 
determined by where he or she resides. For example, in West Virginia a person who 
has completed his or her sentence for a felony conviction can vote for President, but 
in Virginia someone convicted of the same offense is barred for life from voting. 

State laws range between never losing the right to vote because of a felony conviction 
to permanently ending voting rights upon conviction, lire Democrac}^ Restoration 
Act wotdd standardize the federal electoral system, but not apply to state elections; 
therefore, it would not infringe on a state’s right to regulate state elections. 


CONCLUSION 

I hope Congress can join the growing movement for reform of disenfranchisement 
policies. When people leave prison and seek to participate in their community, they 
deserve a second chance to work, raise families, participate in community life, and 
vote. The current patchwork of voting laws across the countr)' means that a person's 
right to vote in federal elections is determined simply by where he or she chooses to 
call home. Congress must take action to fix this problem. Such a change would aid 
persons returning to the community from incarceration, as well provide public safety 
benefits for all citizens. 

I appreciate your consideration of these remarks and would be pleased to work with 
the Committee if I can be of any further assistance. 
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I. Introduction 

Chairman Nadler, Ranking Member Sensenbrenner. and Members of the Subcommittee: 

On behalf of the American Civil Liberties Union (ACLU), its over half a million members, 
countless additional supporters and activists, and fifty-three affiliates nationwide, we commend the 
House Judiciary Subcommittee on the Constitution, Civil Rights, and Civil Liberties for conducting 
a hearing concerning the voting rights of millions of American citizens currently barred from 
exercising that most fundamental of rights. 

The ACLU is a nationwide, non-partisan organization working daily in courts. Congress, and 
communities to defend and preserve the civil rights and liberties that the Constitution and laws of 
the United States guarantee everyone in this country. We are pleased to submit this written 
statement for the record on the vitally important Democracy Restoration Act. H.R. 3335, a bill that 
would restore the voting rights of formerly incarcerated people in federal elections so that they, like 
all Americans, may be heard. This statement is excerpted, in part, from a forthcoming American 
Constitution Society issue brief co-authored by Deborah J. Vagins of the ACLU and Erika Wood of 
the Brennan Center for Justice at NYU School of Law.' 


'See DEBORAH J. Vagins & Erika wood, the democracy restoration act: addressing a Centuries-Old 
Injustice (forthcoming American Constitution Society Issue Brief, Spring 2010). 
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Our historj' is marked by successful struggles to expand the franchise to include those previously 
barred from the electorate because of race, class, or gender. There remains, however, a significant 
barrier to continuing this progress: 5.3 million American citizens are denied the right to vote 
because of a criminal conviction in their past. Nearly 4 million of those who are disfranchised are 
out of prison, working, paying taxes, and raising families, yet they are without a voice.^ In addition, 
countless individuals with past convictions who are eligible to vote have been misinformed by 
election and criminal justice officials that they cannot vote, making the number of Americans 
impacted by criminal disfranchisement far greater.^ 

A democracy’s strength is derived from broad civic engagement and election participation. Yet, the 
United States is one of the few western democratic nations to exclude such large numbers of people 
from the democratic process,'' Worse still, felony disfranchisement laws are rooted in the Jim Crow 
era and were intended and continue to bar minorities from voting. By continuing to deny citizens 
the right to vote based on a past criminal conviction, the government endorses a system that expects 
these citizens to contribute to the community, but denies them participation in our democracy. The 
Democracy Restoration Act (H.R. 3335/S. 1516) provides a solution to this problem by putting in 
place a uniform law restoring voting rights in federal elections to anyone who is out of prison and 
living in the community. 

II. The Problem 

State laws vary widely on when voting rights are restored. Two states, Virginia and Kentucky, 
permanently disfranchise citizens with felony convictions unless the Governor approves individual 
rights restoration.^ Maine and Vermont allow all persons with felony convictions to vote, even 
while incarcerated. The rest of the states fall somewhere in between: 13 states and the District of 
Columbia grant voting rights to people who are not in prison - people in these states can vote 
while on probation and parole;^ five states allow individuals sentenced to probation, but not parole 
to vote;’ 20 states restore the right to vote once an individual has completed his entire criminal 
sentence, including probation and parole;* and eight states permanently disfranchise at least some 


■ 5f?f? Deborah J. Vagins. The Democracy Restoration Act - Restoring a Civil Right Denied, Daily Kos. Aug. 4. 2009. 
hrrp://wvvw.<l;ji]vkos.c<')ni/storvoTiiv/200SVS/4/76l828/-The-nenKH:n>cv-Resf<>nitioii-AcTResroriii»-a-Civil-RiaiiT- 
Denied-: JrffManza & Chri.stopher Ugghn, T.cx:ked Ot.rr: FErmDiSRKFRANcmsF.MF.NT and American 
DEMOCRACY 76 (2006); ERIKA WOOD. RESTORING THE RIGHT TO VOTE 2 (2009). available at 
]itt p://www.bfcnnanccntcr,orfycvonTcnt/rcsourcc/rcs:toiinr. the rigiit to vote/ . 

■’ 5ee Erika Wood & Rachel Bloom, DEFACJDDiSENi'iCANcmsiiMiiNT i (2008). available at 
hTTp://www.aclu.oig/votingiights/exotfenders/.36992pub2008 100l.html. 

T.aieh Tspahani, Out of Stepwth the Wort.d: An Anat.y.sls ofFf.i.ony Disfranchisement in theU.S. .and 
Other democracies 3 (2006), available at hll)>://ww\v.aclu.org/voliiigrighLs/exorfeiiders/25663pLib20060525.hLuil. 

^ See WOOD, supra note 2, at 3; AMERICAN Cl\TL LIBERTIES UNION, VOTING RIGHTS FOR PEOPLE WITH CRIMINAL 
Records; 2008 StailLlcislative and Poucy Changes. hrtp://www.aclu.org/state-legislative-ancl-policy-reform- 
advance-vofing-i ighf.s-fonTierly-incarcerated-persons-2008 (last visited Mar. 1 1, 2010) [hereinafter Voting Rights Policy 
Changes}. 

^ Hawaii, Illinois. Indiana. Massachusetts. Michigan, Montana, New Hainpshii'c, Nortli Dakota. Ohio, Oregon, 
Pennsylvania, Rhode Island, Utah, and the District of Columbia grant voting rights to persons on probation or parole. 
See Wood, supra note 2, at 3; Voting Rights Policy Changes, supra note 5. 

' California. Colorado. CoimeciicuL, New York, and South Dakota grant voting rights to jiersoiis on jirobation, but not 
on parole. See WOOD, supra note 2. at 3; Voting Rights Policy Changes, supra note 5. 

These states aie Alaska, Arkansas. Georgia, Idaho, Iowa, Kansas, Louisiana. Maryland. Minnesota, Missouri, 

Nebraska (after a twTi-year waiting period). New Jersey, New Mexico, North Carolina, Oklahoma. South Carolina, 

2 
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people with criminal convictions, depending on the type or number of convictions, unless the state 
approves individual rights restoration.'^ 

Within these categories, nine states require people to pay off legal financial obligations - such as 
fees, fines and restitution - before being allowed to vote, and some states even deny the right to 
vote to people convicted of certain misdemeanors. 

III. The Jim Crow Roots of Felony Disfranchisement Law s 

Understanding how criminal disfranchisement laws impact communities of color requires an 
understanding of the origins of these laws in the United States. Many of these criminal 
disfranchisement laws are rooted in the Jim Crow era, and were created with the purposes of barring 
African Americans from voting. In the late 1800s. Jim Crow laws spread and states modified their 
voting laws in ways that would exclude African American voters without overtly violating the 
Fourteenth and Fifteen Amendmerrts. Despite their newfourrd eligibility to vote, many freed slaves 
remained effectively disfrarrchised as a result of organized efforts to stop their access to the polls. 
While race neutral on their face, along with poll taxes, literacy tests, and grandfather clauses, 
criminal disfranchisement laws became a targeted method of disfranchising African Americans in 
the Reconstraction Era.” 

Between 1865 and 1900, 18 states adopted laws resU'icting the voting rights of people convicted of 
crimes. By 1900, 38 states had some type of criminal voting restriction, most of which 
disfranchised convicted individuals until they received a pardon.'^ At the same time, states 
expanded the criminal code to punish those offenses with which they believed freedmen were likely 
to be charged, including vagrancy, petty theft, bigamy, miscegenation, and burglary,” Aggressive 
arrest and conviction efforts followed. These targeted criminalization efforts and criminal 
disfranchisement laws combined to produce the legal loss of voting rights for African Americans, 
usually for life, effectively suppressing African American political power for decades.*'* 

Nationwide, the disproportionate impact of felony disfranchisement laws on people of color 
continues to this day.*'' 0%'er 13% of African American men are denied the right to vote,*® a rate 


Texas, Washington, West Virginia, and Wisconsin. Wrx)i), rupra note 2, at .1; Voting Rights Policy Oianges, supra 
Hole 5. 

^ These slates are Alabama, Arizona, Delaware. TJorida, Mississippi, Neviula, Tennessee, and Wyoming. See WOOD. 
supra note 2. at 3; Vniing Righls Policy Changes, supra note 5. 

' ' These states are Arizona (restitution only), Arkansas. Alabama, Connecticut (out-of- state or federal convictions 
only), Delaware, rioridti, Kentucky (restitution only), Tennessee (restitution and child support anears) and Virginia. See 
Erika Wood & Neeina Trivedi, The Modern Das Poll Tax: How Economic Smctkms Block Access to the Polls. 41 
Cle.\RINGHOUSEKEV. .1. POVERTY L, .anDFOL'ySO (2007), crvailahle arhltp://w\vw.bretmaiiceiiier.org/page/- 
/Modern'iic 20Day%20roll%20Tax.pdf, There have been recent reforms. In 2006, Maryland eliminated its LFO 
requirement and Washington State eliminated its requirement in 2009. See Voter Registration Protection Act. 2007 Md. 
T.aws 1.59 and 2009 Wash. Ch. 325. 

See Alexander keyss.\r. 'the right to vote: the Contested history of democracy in the united States 
lii-12 (2009); see also Alee C. Ewald. "Civil Death”: The Ideological Paradox of Criminal Disenfranchisement in 
the United States. 2002 Wis. T,. RliV. 1087, 1061 (2002). 

I ' ’ See Manza & Uggen, supra note 2, at 25 1 -53 tW. A3.4. 

See ERIC TONER. RECONSTRLTCTION: AMERICA’S UNFINISHED REVOLUTION 1863-1877 593 (1988); sec Ewald. supra 
note 11, at 1090-95. 

Ewald, supra note 11. at 1090-91. 

See Vagins, supra note 2. 
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that is seven times the national average.^^ Through 2004, in 1 1 states more than 15% of African 
Americans could vote due to a felony conviction, and five of those states disfranchised more than 
20% of the African American voting-age population.’^ Most recently, in Farraklian v. Gregoire, 
the U.S. Court of Appeals for the Ninth Circuit held that Washington State’s law resulted in the 
denial of the right to vote on account of race, in violation of Section 2 of the Voting Rights Act.’^ 

The disproportionate incai'ceration rate of African Americans, frequently the result of 
discriminatory criminal policies, makes it far more likely that they will be disfranchised."^’ For 
example, because of targeted sweeps and prosecutions, African Americans are over ten times more 
likely than white defendants to be incarcerated for drug offenses.^’ Tn 2008, the incarceration rate 
for all crimes was six-and-a-half times higher for black males than for white males. If the current 
rates of incarceration continue, approximately three in ten of the next generation of black men will 
be disfranchised at some point during their lifetime."*' Restoring voting rights to people who are 
living and working in society is one important step in the battle to correct j^ears of organized efforts 
to disfranchise African American voters. 

TV. The Need for a Uniform Standard in Federal Elections 

The patchwork of var>ing state requirements across the country causes widespread and persistent 
confusion among election officials, criminal justice professionals, and the public.^^ This confusion 
has resulted in eligible voters, sometimes even those with no disqualifying criminal conviction, 
being purged from the rolls or denied the ability to register to vote or cast their ballots. Research 
indicates that many election officials misrepresent or do not understand their state’s voter eligibility 
laws and registration procedures for people with criminal convictions.^^ Tn some instances, their 
confusion is even further compounded by those who have out-of-state convictions.^^ These 
problems have resulted in the de facto disfranchisement of many eligible voters across the country. 


See A-MHUCan Civil Liblui'ILS Union, Ou r oi- S mp with Tim World: An' An aly.sis or Tulony 
D isiiNi RANCiiisiiMi'N'i (N TKiiU.S. andOtiii-r DiiMOCR.ACiiiS 3 (2006), available at 
liiip://w’ww.aclu.org/iiTuiges/a.ssel_uploadJlle82.5_25663.pdI'. 

See TlIL SLNTLNCING PROJLC.T, TLLONY DlSBM'RA.NCmSL.VlIiN'r Laws in I'lIL UM'lLl) S'l ALLS 1 (2007), 
hTTp://www. senTenciiigpioject.org/doc/publications/fcl_bs_fdlawsinus.pdt'. 

As ol December 31, 2004. Alabama. Arizona, Delaware. Floriila, Iowa, Kenuicky, Nebraska, Virginia, Washinglon, 
and Wyoming disfrandiised more than 15% of their African American voting-age poi)iilalion. Arizona. Iowa, 
Kentucky, Nebraska, and Wyoming disfranchised moic than 20% of the African American voting-age population. 
Manza & Uggln, supra note 2. at 251-253 tbl. A3.4. 

No. 06-35669, 2010 U.S. App. I.DXTS 141. at *73 (9th Cir. .Tan. 3, 2010) (“Plaintiffs have demonstrated that the 
discrimiiialory impaci ol Washinglon’s felon disfranchisement is attribuUible lo racial discriiniiialion in Washiiiglon’s 
criminal justice system; ihiis, ihai Washington’s felon dislranchisemenl violates § 2 of ihe VRA.”). It should be iioied 
tliat the tJ.S. Courts of Appeals for the First. Sccx>nd. and Eleventh Circuits have rejected similar claims. See Simmons 
V. Galvin, 575 r.3d 24 (ist Cir. 2009); Hayden v. Patald, 449 r.3d 305 (2d Cir. 2006); Johnson v. Bush. 405 r.3d 1214 
(llthCir. 2005). 

See Ewald. supra note 1 1 . at 1046. 

Human RicmTS Watch. Targeting Blacks -Drug Law Enporcbmem' in THhUNUBU Staibs 2 (2008). 

■■ BiJRi'.AU Ol' JusTici', Sta'I'IS rics, PiusoNiiRS IN 2008 2 (2009), http;//bjs.oJp.usdoj.gov/conTenT/pub/pdt7p08.pdf 

See The Sentencing Pro.tect, Fei.ony Disenfr.anchtsement in the United States I (2008), available at 
hLLj);//www.senLencingj)rojeci.org/doc/jRiblicalions/fd_bs_fdlawsinus.pdf. 

Vagins, supra note 2. 

-^See Wood & Bloo.m. supra note 3. 

See id. at 6-7. 
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Interviews with election officials around the country confirm the difficulty in applying voter 
eligibility rules. For example: 

• In Colorado, half of local election officials surveyed erroneously believed that 
people on probation were ineligible to vote.*’ 

• In New York, which also allows people on probation to vote, 38% of local election 
boards incorrectly stated that people on probation were prohibited from voting.’* 

• In Tennessee, 63% of local election officials interviewed were unaware of the types 
of offenses and other criteria for which people could be permanently disfranchised.” 

• Over half of election officials interviewed in Arizona could not explain the eligibility 
rules under that state’s law, which differentiates between people convicted of one 
offense from those convicted of repeat offenses, 

The effects of such widespread confusion among local officials reach further than the misinformed 
individuals turned away from the registrars' office or the polls. When a person seeking to register is 
erroneously told he is ineligible to vote, he is likely to accept the election official's word as fact and 
never follow up. This false information may then be passed on to friends and family, and may 
eventually result in large segments of communities who never even attempt to vote because they 
have been misinformed about their rights.’* 

The Democracy Restoration Act of 2009 would resolve the problem of de facto disfranchisement in 
federal elections by putting in place a uniform law restoring voting rights in federal elections to 
anyone who is out of prison, living in the community.” Simplifying the law with regard to federal 
elections will ease the process of educating election and criminal justice officials, allow state 
administrative processes to run more smoothly, and highlight mistakes quickly before rights are 
wrongly abridged. Taking these steps is necessary to ensure that those who have seiwed their prison 
sentences are able to successfully rejoin their communities and exercise their rights as citizens. 

V. The Democracy Restoration Act of 2009 and Congressional Authority 

Congressional action is needed to establish a federal standard that restores voting rights in federal 
elections to the millions of Americans who are living in the community, but continue to be denied 
the ability to fully participate in civic life, fn July 2009, Senator Russell Feingold and 
Representative John Conyers introduced the Democracy Restoration Act of 2009 (S. 1516/H.R. 
333,6).” This Act would restore voting rights in federal elections to nearly 4 million Americans 
who have been released from prison; ensure that probationers never lose their right to vote in 


Coii-). Rhv. Stat. §§ l-2-i03, 1-2-606 (2007); also WrxiD & Bloo.m. supra note 3. at 3. 
See Wood & 'Bixx)M, supra note 3, at 3. 

" See id. 
id. 

See id. 

See H.R. 3335, lilth Cong. (2009); S. 1516, 111th Cong. (2009). 

See id. 
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federal elections; and notify people about their right to vote in federal elections when they are 
leaving prison, sentenced to probation, or convicted of a misdemeanor. 

If enacted, the Democracy Restoration Act would strengthen our democracy by creating a broader 
and more just base of voter participation. It would also aid law enforcement by encouraging 
participation in civic life, assisting reintegration, and rebuilding ties to the community. The uniform 
federal standard in the bill would eliminate the confusion that leads lo de facto disfranchisement by 
providing a bright line for election administration. This would, in turn, streamline voter 
registration, and significantly reduce the opportunity for erroneous purges of eligible voters. 

Congress’ constitutional authority to enact the Democracy Restoration Act is twofold: (1) the 
Election Clause of Article I, Section 4; and (2) Congress’ enforcement powers under the Fourteenth 
arrd Fifteenth Amerrdments. 

Under the Elections Clause in Article I, Section 4, Congress has broad authority to regulate federal 
elections.’'* This clause has consistently been read by the Supreme Court as providing Congress 
with the authority to regulate voting requirements, including voter eligibility, for federal elections.’’ 
Congress also has authority under Section 5 of the Fourteenth Amendment and section 2 of the 
Fifteenth Amendment, both of which provide Congress with broad authority to enforce these 
respective amendments “by appropriate legislation.’’’* Because the right to vote free of racial 
discrimination is a fundamental rioht protected by the Fourteenth and Fifteenth amendments. 
Congress is granted a “wide berth”’’ of authority to ensure that long-standing patterns of racial 
discrimination will no longer impinge on Americans’ right to vote. 

Opponents of the Democracy Restoration Act may argue that Congress is not constitutionally 
empowered to regulate the qualifications for voters in federal elections because, they assert, that the 
Qualifications Clauses found in Article I and in the Seventeenth Amendment’* restrict Congress’ 
power to alter electors’ qualifications beyond those provided by the states. However, these clauses 
merely provide that in federal elections “the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislature.”’* As the Supreme Court 
found in Tashjian i-. Republican Party*" the Qualifications Clauses do not limit Congress’ power to 
regulate qualifications; rather these clauses were intended to ensure that ’“anyone who is permitted 
to vote in the most numerous branch of the state legislature has to be permitted to vote' in federal 
legislative elections.”*' Thus, the Qualifications Clauses cannot be read as a requirement that 
federal elections qualifications he the same as those of the states. 


“The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each 
SUite by the T-egislafure thereof; bui the Congress may at any time by law make or alter such Regulations, except as the 
Place of chasing Senators." U.S. Const, ait 1, § 4 (emphasis added). 

See, e.g., Kuspcr v. Pontikes. 414 U.S. 51. 57 n. 11 (1973); Oregon v. Mitdicll. 400 U.S. 112. 121, 124 (1970). 

U.S. Const, amends. XIV, § 5, XV § 2. 

Tennessee v. T.ane, 541 U.S. 509, 518, 520 (2004). 

U.S. CONST, art. 1. § 2, d. 1; U.S. CONST, amend. XVU. 

U.S. CONST, ai’t. 1, § 2, cl. 1; U.S. CONST, amend. XVU. 

^"479 U.S. 208 (1986). 

Id. at 226 (quoting Republican Party of Conn. v. Tashjian, 770 r.2d 265, 274 (2d Car. 1 985) (Oakes, .T., concuiTing)). 
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VI. Bipartisan Support for Reforming Disfranchisement Laws 

Support for restoring voting rights to people who are released from prison is growing among a 
diverse group of organizations, leaders, and politicians. Several law enforcement officials,^* 
members of the faith community. and civil rights and legal organizations,'*'* have spoken out 
against criminal disfranchisement. There is also growing recognition among conservatives that 
criminal disfranchisement laws run contrary to our democratic ideals. 

Republicans and Democrats alike have supported important voting rights restoration laws, 
recognizing that restoring the right to vote is an issue of democracy, not politics. These state and 
local officials have seen that felony disfranchisement impedes the rehabilitation of persons with 
criminal convictions, and have worked to reform their laws accordingly. While at the federal level, 
voting rights reforms are often cast as partisan, evidence at the state level tells a different story. 
From 1997 to 2009, 16 Republican governors signed legislation or approved easing the restoration 
process."*’ Some important examples of these reforms include: 

• Texas: In 1997, then-Governor George W. Bush, signed legislation that eliminated 
the two-year waiting period after completion of sentence before individuals could 
regain their right to vote.*’ 

• New Mexico; In 2001. then-Governor Gary lohnson. signed legislation repealing 
the lifetime ban on voting for people with felony convictions, restoring the right to 
people upon completion of sentence."*’ 


See T.awRnfoTcemeiiT Sign-On T.erter in Support of the DennKnicy RestonitJon Act (S.1 5If)/H.R. 3335), 
hl.l.p://www.brennaiiceni.er.OTg/page/-/Dem(Ki<icy/DRA%20- 

%20Law%20Hnforcemenl%20CJ%20Sign</<220on%20U(ier%20FlNAL.pdf (Iasi visited Mar, 5, 2010). 

See Religious Leaders Sign-On Lertcr in Support of the Democracy Restoration Act (S.1516/H,R, 3335), 
hrtp://www.brennancenter,org/page/-/Deinocracy/DRA%20-%20Faith‘^^-20Group''/c20Letter%20FINAL.pdf (last visited 
Mar, 5, 2010). 

^ See Civil Rights and T.egtil Advoeaev Group vSign On-T.eiter Supixirt of the Democracy Resioralion Aci (S. 1 5 1 6/lI.R. 
3335), 

https ://www.aclu.org/voting-rights/civil-rrghts-an(l-legaI-advocacy-group-sign-letter-siipport-democracy-restoratioii- 
aci-sl (last visited Mar. 5, 2010). 

See americ.\n Civil liberties Union, brEz\king Bz\rriers to the b.\llot box: telon enfranchisement 
TOOLKIT 33 (2008), http://www.aclu.org/pdfs/votingiights/righttovotc_20080125.pdf (detailing actions in states with 
Republican governors: Gov. George W. Bush (Texas, 1997), Gov. John Rowland (Connecticut, 2001), Gov. Gary 
Johnson (NewMexia), 2001), Gov. Kenny Gurnn (Nevada, 2001 and2(K)3), Gov. Charlie Crist (Florida, 2007)): Ryan 
S. King, Expanding the Vute, State Felony Disenfranchisement Reform, W97-200b\ Thf. Sf.NTF.NCTNG Pro.ifct, at I 
(200<S). available at }iLtp://www,sentencinsf>io)ect.OTg/doc/i)ubliCrhiuriS/fd staledlseiilianchiseuient.Ddf (detailing 
actions in states with Republican governors: Gov. Jim Gilmore (Virginia. 2000). Gov. Jcb Bush (Florida. 2004 and 
2006), Gov. M. Jodi Rell (Connecticut, 2005), Gov. Linda Lingle (Hawaii, 2006), Gov. John Huntsman (Utah. 2006). 
and Gov. Bobby Jindal (Txniisiana, 2008). See also 2002 Neb. T^ws, T..B. 1054 (signed by Gov. Mike Johanns); T.a. 
Acts 2003, Act 856 (signed by Gov. Murphy J. Foster); 2004 Idaho Scss. Laws. Chap. 166 (signed by Gov. Dirk 
Kempthorne); 2005 S.D. Law's. Chap. 89 (signed by Gov. M. Michael Rounds); 2009 Ncv. Stats.. Chap. 21 1 (signed by 
Gov. Jim Gibbons). 

Governor George W. Bush signed Tex;is TIB 1011, “Relating to eligibility requirements for voting by persons 
convicted of a felony" on June 18. 1997. See 

http://ww'w.capitol.statc.tx.us/BiliLookiip/Hislory.aspx?LcgScss=75R&Bill=HB1001. 

‘^'Governor Johnson signed New Mexico SB 204 “A bill to restore voting rights" on March 15, 2001. See 
hTTp://legis.state.niTi.us/lcs/_session.aspx?(Jhamber=S&TvegTy'pe=B&T.egNo=204&yeai-()l . 

7 



120 


• Connecticut: In 2001, then-Govemor John Rowland signed legislation extending 
voting rights to people on probation.'** 

• Florida: hi 2004, then-Govemor Jeb Bush amended the Rules of Executive 
Clemenc)' to expedite the voting restoration process. In 2006, Governor Bush signed 
a bill requiring that individuals in prison be provided with rights restoration 
application information at least two weeks before their release dates. In 2007, 
Governor Charlie Crist simplified the rights restoration process for persons convicted 
of certain offenses, who are no longer required to submit to hearings before the 
Clemency Board. '*'* Governor Crist noted: 

If we believe people have paid their debt to society, then that 
debt should be considered paid in full, and their civil rights 
should in fact be restored. By granting ex-offenders the 
opportunity' to participate in the democratic process, we 
restore their ability to be gainfully employed, as well as their 
dignity.™ 

• Louisiana: hi 2008, Governor Bobby Jindal signed legislation requiring the 
Department of Public Safety and Corrections to notify people leaving its supervision 
about how to regain their voting rights and to provide these individuals with voter 
registration applications,''** 

These reforms indicate a general recognition that restoration of voting rights is not a partisan issue, 
but one that is of special importance to our democracy and to successful reintegration. In order to 
achieve suffrage for all American citizens, action at the federal level, through passage of the 
Democracy Restoration Act, is necessary. 

VII. Conclusion 

As the Supreme Court has said, “[njo right is more precious in a free country' than that of having a 
voice in the election of those who make the laws under which, as good citizens, we must live. 
Other rights, even the most basic, are illusory if the right to vote is undennined.’’*^ It is time to 
restore the most precious of civil rights that has been denied far too long to far too many of our 
citizens. To redress this injustice and give political voice to millions of American citizens, we urge 
Congress to pass the Democracy Restoration Act. 

^Tiovcrnor Rowland signed Connecticut HB No. 5042 on May 4, 2001. See 

http://www.cga. ct.gov/asp/cgabillstatus/cgabillslanis.asp7seIB UlT>'pe=Bill&bilLnum=5042&which_year=200i&SUB 
MIT I .x= 1 6&.SUnMIT I .y= \ I &.SUBMIT I =Nonnal. 

Governor Icb Bush signed HB 55. "Relating to restoration of cich rights" on June 12, 2006. See 
http://www.flscnatc.gov/scsslon/lndcx.cfin?BI_Modc=VicwBilIInfo&Modc=Bllls&ElcmcntID=JumpToBox&SubMcnu 
= l&Year=2006&billnuin=55; see also Rules of Executive Clenieucy, revised April 4, 2007, 
https ://fpc. state. 11. us/Policies/F.xecCleinency/ROF.C04052007 -pdf 

Press Release front Plorida Governor Charlie Grist, April 5, 2007, available at http://ww'w.tlgov.eoni/release/8776. 

Governor Jindal signed HB 1011 on June 30, 2008. See http://ww'w'.Icgis.statc.la.us/ (search HB 10 J J in 2008 
Regular Session). 

Wesbeiry V. Sanders, .'176 U.S. I, 17(1964). 
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March 23,2010 


Hon. Robert C. Scott 
House Judiciary Committee 

Subcommittee on the Constitution, Civil Rights and Civil Liberties 
United States House of Representatives 


Re: Hearing on H.R. 3335 (the Democracy Restoration Act) 
March 16, 2010 


Dear Representative Scott: 

Thank you once again for the opportunity to testify before the Subcommittee. As 
several members noted, the hearing often proceeded more like a seminar than a formal 
hearing. One of the best things about a good seminar is that the participants occasionally 
learn something. 1 learned something from your remarks, and from the remarks of 
Representatives Cohen, Jackson-Lee and Chu, that I hope you will allow me to place on 
the record as a brief supplement to my written testimony. 

In considering Congress's power to enact legislation establishing uniform, easily 
administrable rules governing the right of persons with criminal convictions to vote in 
federal elections, we should not ignore the current chaotic, deeply discriminatory nature of 
the law governing eligibility of persons with criminal convictions to vote in federal 
elections. Not only is there a hopelessly complex patchwork of ditYering state rules 
governing when and how persons convicted of a felony can be re-enfranchised, leading to 
widespread administrative confusion and misinformation, but the fundamental question of 
what constitutes a felony varies dramatically from state-to-state. As the continuing effort to 
coordinate our immigration laws with the criminal laws of the 50 states demonstrates, 
substantial discrepancies exist from state to state in drawing the line between felony and 
misdemeanor behavior. Thus, in Florida, writing a bad check may result in a felony 
conviction and disenfranchisement, while the identical behavior in another state will be 
treated as a misdemeanor that may not result in the loss of the right to vote. ^ Similarly, 
many states continue to treat bigamy as a felony, while many treat it as a misdemeanor. 


‘ It should be noted tliat a few states still deny tlte right to vote to people convicted of certain inisdcmcanors 
(Illinois, Michigan. Kcntuck\-, and Soutli Carolina, among others). 
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and a few appear to have decriminalized it entirely. Moreover, dramatic differences exist 
between and among the states (and within each state) concerning pleas of guilty to 
misdemeanors by persons charged initially with felonies. Some states encourage such 
pleas. Some discourage such pleas. Others have no statewide policy, leaving it to each 
local jurisdiction to forge a policy. 

The inevitable result of such widely differing definitions of what constitutes a 
felony, and when a felony can be pleaded down to a misdemeanor, is that eligibility to vote 
for President and Congress by identically situated prospective voters is currently decided 
under radically differing standards in different states, even when the prospective voters 
have engaged in identical behavior, and even when the states all claim to be applying the 
same legal test - disenfranchisement for felony conviction. 

Such arbitrary discrimination in determining the right to vote in federal elections 
may well violate the principle of equal ballot access imposed in Bush v. Gore, 53 1 U.S. 98 
(2000). At a minimum, 1 believe that the current widespread use of arbitrary and unequal 
standards governing the relationship between a state criminal conviction and the right to 
vote in a federal election triggers Congress’s power under Section 5 of the 14^^ 

Amendment to impose equal, uniform and easily administrable rules governing the federal 
electoral re-enfranchisement of persons with criminal convictions. 

Tn response to a question asked by Representative Franks regarding which state 
felony disenfranchisement laws have roots in a concerted effort to disenfranchise 
minorities, there is ample research, as 1 mentioned in my remarks, that many criminal 
disenfranchisement laws were enacted, amended or discriminatorily administered in the 
late 1 9th and 20lh centunes as part of a larger backlash against the adoption of the 
Reconstaiction Amendments^ and a sustained effort to minimize the ability of black 
citizens to vote. While the bulk of the discriminatory activity took place in the states of the 
old Confederacy, substantial evidence exists that discriminatory application of criminal 
disenfranchisement laws occurred throughout the United States. 

Finally, 1 ask leave to correct a typographical error in my written testimony. New 
Hampshire’s unsuccessful challenge to the application of the nationwide ban on literacy 
tests imposed by the Voting Rights Act of 1970 took place in 1970, not 1978. 

Respectfully submitted. 



Inez Milholland Professor of Civil Liberties, NYU School of Law 
Legal Director of the Brennan Center for Justice 


^ For more infomiation, please refer to page 4-6 of my written testimony before the Subcommittee on Mar. 
16. 2010 citing research by The Brcmian Center. Alec Ewald. Eric Foncr. Alexander Keyssar, and Jeff 
Manza & CMstophcr Uggen. 
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Mr. Matthew Morgan 

B353 Rayburn House Office Building 

Washington, D.C. 205 1 5 

March 30, 2010 

Dear Mr. Morgan, 

Here are my transcript edits for the recent hearings on the Democracy Restoration Act of 
2009. 

I wanted to point out that, somewhere in the course of the hearings, I became “Professor 
Clegg,” and I never had the opportunity then to make a polite correction: I have been an 
adjunct professor, but I am not any longer and have never been a full-time professor, so 
that title is really not accurate. 


Many thanks. 



Roger Clegg | 

President and Generjal Counsel 

Enclosure 1 


7700 Lteesburg Pike • Suite 231 • Falls Church, VA 22043 
Phone: 703.442.0066 • Fax: 703.442.0449 • www.ceousa.org 
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LETTER IN SUPPORT OF 

THE DEMOCRACY RESTORATION ACT (H.R. 3335 / S. 1516) 
FROM CIVIL RIGHTS AND OTHER ADVOCACY ORGANIZATIONS 


December 10, 2009 


Dear Member of Congress: 

We, the undersigned organizations, a coalition of civil rights, social and criminal justice, and 
other legal and advocacy organizations, are writing to urge your support and co-sponsorship of 
the Democracy Restoration Act of 2009 (H,R, 3335/S, 1516), a bill that seeks to restore voting 
rights in federal elections to people who are out of prison and living in the community. The 
current patchwork of laws that disenfranchise people with criminal records has created an 
inconsistent and unfair federal electoral process, peipetuating entrenched racial discrimination. 
As organizations dedicated to promoting democracy and justice as well as equal rights for all 
Americans, we strongly support passage of this legislation. 

CuiTently, 5.3 million American citizens are denied the right to vote because they have a 
criminal conviction in their past. Four million of these people are out of prison, living in the 
community, paying taxes and raising families, yet they remain disenfranchised for years, often 
decades, and sometimes for life. The United States is one of the few western democratic nations 
that exclude such large numbers of people from the democratic process. Congressional action is 
needed to restore voting rights in federal elections to the millions of Americans who have been 
released from incarceration, but continue to be denied their ability to fully participate in civic 
life. Fortunately, Senator Russell Feingold and Representative John Conyers will soon introduce 
the Democracy Restoration Act of 2009 which is intended to address these injustices. 

Felony disenfranchisement laws are rooted in the Jim Crow era. They were enacted alongside 
poll taxes and literacy tests and were intended to keep African Americans from voting. By 1900, 
38 states denied voting rights to people with criminal convictions, most of which disenfranchised 
people until they received a pardon. The intended effects of these laws continue to this day. 
Nationwide, 1 3% of African-American men have lost the right to vote. If cunent incarceration 
rates continue, three in ten of the next generation of African-American men will lose the right to 
vote at some point in their lifetimes. This racial disparity also impacts the families of those who 
are disenfranchised and the communities in which they reside by diminishing their collective 
political voice. 

Jn this country voting is a national symbol of political equality and full citizenship. When a 
citizen is denied this right and responsibility, their standing as a full and equal member of our 
society is called into question. The responsibilities of citizenship - working, paying taxes and 
contributing to one’s community - are duties conferred upon those reentering society. Further 
punishing individuals who are in the community by denying them a right of citizenship counters 
the expectation that citizens have rehabilitated themselves after a conviction. The United States 
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should not be a country where the effects of past mistakes have countless consequences and no 
opportunity for renewal. 

Passage of the Democracy Restoration Act of 2009 will ensure that all Americans living in the 
community will have the opportunity to participate in our electoral process, A strong, vibrant 
democracy requires the broadest possible base of voter participation and allowing all persons 
who have completed their prison time to vote is the best way to ensure the greatest level of 
participation. 

We urge you to support the passage of the Democracy Restoration Act of 2009. 

If you have any questions, please contact Deborah J. Vagins of the ACLU Washington 
Legislative Office at (202)715-0816 or dvagins@dcaclu.org or Erika Wood of the Brennan 
Center for Justice at (212) 992-86.38. 

Sincerely, 

Alliance for Justice 

American Civil Liberties Union (ACLU) 

American Friends Service Committee 
American Humanist Association 
Americans for Safe Access 
Asian American Justice Center 
A Better Way Foundation 
ACORN 

Black Youth Vote! 

Brennan Center for Justice 

Campaign for America's Future 

Campaign for Youth Justice 

Center for the Study of the American Electorate 

Citizens Against Recidivism, Inc. 

Commission on Social Action of Reform Judaism 

Demos: A Network for Ideas and Action 

Drug Policy Alliance 

Faces & Voices of Recovery 

Fair Elections Legal Network 

FairVote 
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FeclCURE 

Felony Entertainment 

Friends Committee on National Legislation 
Inteifaith Drag Policy Initiative 
International CURE 
Justice Policy Institute 

Lawy'ers Committee for Civii Rights Under Law 
Leadership Conference for Civil Rights 
Legal Action Center 
Maryland CURE 

Mennonite Central Committee U.S. Washington Office 
NAACP 

National Alliance of Faith and Justice 

National Association of Blacks in Criminal Justice 

National Coalition on Black Civic Participation 

National Council of the Churches of Christ in the USA 

NOVA Coalition 

Penal Refoim International 

People Advocating Recovery 

People for the American Way 

Pennsylvania Prison Society 

Project Vote 

Rehabilitation Through the Arts 

Rhode Island Family Life Center 

Roosevelt University’s Illinois Consortium on Drug Policy 

Safe Streets Arts Foundation 

Southern Coalition for Social Justice 

The Fortune Society 

The National Advocacy Center of the Sisters of the Good Shepherd 
The Partnership for Safety and Justice 
The Real Cost of Prisons Project 
The Sentencing Project 
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The Voter Enfranchisement Project of The Bronx Defenders 
United Church of Christ, Justice and Witness Ministries 
United Methodist Church, General Board of Church and Society 

U. S. Dream Academy, Inc. 

V. O.T.E. (Voice of the Ex-offender) 
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LETTER IN SUPPORT OF 

THE DEMOCRACY RESTORATION ACT (H.R. 3335 / S. 1516) 
FROM LAW ENFORCEMENT AND CRIMINAL JUSTICE LEADERS 


December 1 0, 2009 


Dear Member of Congress: 

We, the undersigned law enforcement and criminal justice leaders, urge you to support and co- 
sponsor the Democracy Restoration Act, a bill which seeks to restore federal voting rights to the 
nearly four million Americans living, working and paying taxes in our communities who have 
been disenfranchised because of a criminal conviction in their past. We support the restoration 
of voting rights because continuing to disenfranchise individuals after release from prison is 
ineffective law enforcement policy and violates core principles of democracy and equality. 

There is no credible evidence that denying voting rights to people after release from prison does 
anything to reduce crime. In our judgment, just the opposite is true. Every year over 600,000 
people leave prison. We must find new and effective ways to foster reintegration back into the 
community and prevent recidivism. We believe that bringing people into the political process 
makes them stakeholders in the community and helps steer former offenders away from future 
crimes. 

The hallmark of a democratic government is that it reflects the views of the governed, views that 
are most readily expressed through the ballot box. As law enforcement and criminal justice 
officials, we are deeply committed to securing our system of American democracy. Carving a 
segment of tlie community out of the democratic process is inconsistent with America’s best 
traditions and highest values. 

People who commit crimes must and will serve all terms of their sentence. But once the criminal 
justice system has determined tliat they are ready to return to the community, they should receive 
both the rights and responsibilities that come with the status of being a citizen. Restoring the 
right to vote is simply good law enforcement policy. 

To protect basic public safety and strengthen the core of our democracy, we urge you to use your 
leadership to pass this important legislation. 


Sincerely, 


Theodis Beck 

President, Association of State Correctional 
Administrators Secretary, 

North Carolina Department of Corrections 


Jane Browning 

Executive Director, International 
Community Corrections Association 
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Col. Douglas DeLeaver 

Fomier National President, National 
Organization of Black Law Enforcement 
Executives 

Eormer Chief of Police, Maryland Transit 
Administration Police Force 

Col. Dean Esseiman 

Chief of Police, Providence Police 
Department 

James Gondles, Jr. 

Executive Director, American Correctional 
Association 

Ron Hampton 

Executive Director. National Black Police 
Association 

Lisa Holley 

President, Association of Paroling 
Authorities International 
Chair, Rhode Island Parole Board 

Charles J. Hynes 

District Attorney, Kings County. New York 
Doug Jones 

Former U.S, Attorney, Northern District of 
Alabama 


Peg Lautensch lager 

Former Wisconsin Attorney General 
Former U.S. Attorney, Western 
District of Wisconsin 

Tom Miller 

Iowa Attorney General 

Jorge Montes 

Chariman, Illinois Prisoner Review 
Board 

John F. Timoney 

President. Police Executive Research 
Forum 

Chief of Police. Miami Police 
Department 

Ashbel T, Wall 

Director. Rhode Island Department 
of Corrections 

Carl Wicklund 

Executive Director. American 
Probation and Parole Association 

Hubert Williams 

President, Police Foundation 
Former Chief of Police, Newark 
Police Department 


Justin Jones 

Director, Oklahoma Department of 
CoiTections 
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LETTER IN SUPPORT OF 

THE DEMOCRACY RESTORATION ACT (H.R. 3335 / S. 1516) 
FROM RELIGIOUS LEADERS 


December 10, 2009 


Dear Member of Congress: 

We, the undersigned religious leaders, reflecting diverse faith traditions, in one voice write to 
urge you to support and co-sponsor the Democracy Restoration Act, a bill which seeks to restore 
federal voting rights to millions of Americans living and working in our communities who have 
been disenfranchised because of a criminal conviction in their past. As people of faith, we 
believe all people are created in God’s image. We are deeply concerned that state 
disenfranchisement laws continue to deprive our neighbors of their fundamental right to vote and 
relegate them to second-class citizenship. 

From Joseph saving untold numbers from famine, to Peter being the rock upon which Christ’s 
church was built, our scriptures bear powerful witness of the great achievements that can be 
made by persons who have spent time in prison. It is consistent with the best of our democratic 
values and our moral heritage to encourage fomier prisoners to participate constructively with 
their communities in ways such as voting. 

Accordingly, we join the many Americans who believe that continuing to deny the franchise to 
millions of our fellow citizens who have rejoined our communities is unwise and unjust. Our 
support for the Democracy Restoration Act rests squarely on our obligation to be merciful and 
forgiving, our commitment to treat others with the respect and dignity that God’s children 
deserve, and our steadfast belief in the human capacity for redemption. 

We applaud your efforts to restore the franchise to persons who have been released from prison, 
and we urge you to pass the Democracy Restoration Act. 


Yours truly, 


The Aleph Institute 

American Friends Service Committee 

The Billy Graham Center, Institute for 
Prison Ministries 

Church of Scientology 


Crossroad Bible Institute 

Evangelical Lutheran Church in America 

Friends Committee on National Legislation 

Holistic Opportunity for Personal 
Empowerment (HOPE) 
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Prison Fellowship 


Interfaith Drug Prevention Initiative 

Jewish Reconstructionist Federation 

Mennonite Central Committee, Washington 
Office 

National Hispanic Christian Leadership 
Conference 

National Alliance of Faith and Justice 

The National Advocacy Center of the Sisters 

of the Good Shepherd 

National Council of Churches in the USA 

NETWORK, A National Catholic Social 
Justice Lobby 

Office of Social Justice, Christian Reformed 
Church in North America 


Presbyterian Church (U.S.A.) Washington 
Office 

Protestants for the Common Good 

Restorative Justice Ministries Network of 
North America 

Sojourners 

Unitarian Universalis! Association of 
Congregations 

United Church of Christ, Justice and 
Witness Ministries 

United Methodist Church, General Board of 
Church and Society 
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Testimony of 
Rev. Gilberto Velez 
Chair 

National Hispanic Christian Leadership Conference 
Submitted to the 
Judiciary Committee 

Constitution, Civil Rights, and Civil Liberties Subcommittee 
United States House of Representatives 
March 16, 2010 


Chairman Conyers, Chairman Nadler and Members of the Committee, Thank you 
for the opportunity to submit written testimony in support of H.R. 3335, the Democracy 
Restoration Act, which would restore voting rights in federal elections to millions of our 
fellow citizens who have a criminal conviction in their past, but who are out of prison and 
living in the community. 

1 am pastor of Iglesia Cristiana Misericordia, a mega-church in Laredo, Texas, 
with more than 2,000 members. In addition to being a pastor, I am a retired physician 
with a master’s degree in public health. I currently serve as Chairman of the Board of the 
National Hispanic Christian Leadership Conference (“NHCLC”). 

NHCLC is committed to serving the 16 million Hispanic born-again Christians in 
the United States and Puerto Rico across generational, country of origin, and 
denominational lines on issues that pertain to the family, immigration, economic 
mobility, education, political empowerment, social justice, and societal transformation. 
The NHCLC serves and facilitates a representative voice for a growing number of 
Hispanic churches (currently 25,434) and 75 denominations in addition to faith-based 
organizations, institutes, networks, congregations, and active laity, Hispanic born-again 
Christians make up 37 percent of the U.S. Hispanic population and 88% of all U.S. 
Hispanic Protestants, 43% of all U.S. Hispanic Mainline Protestants, and 26% of all U.S. 
Hispanic Roman Catholics. 


Our organization was founded with the purpose of providing a unified voice for 
the Hispanic born-again Christians of all denominations in the United States. Led by 
many of the top Hispanic Christian pastors, denominational leaders, businessmen and 
civil servants, the NHCLC is one of the preeminent voices in the Hispanic Church today. 
We actively partner with a number of organizations, including National Association of 
Evangelicals, World Relief, World Vision, Brennan Center for Justice, Promise Keepers, 
Sojourners, Center for American Progress, Evangelicals for Human Rights, Compassion 


'UnaI^£esta...Tara ^ente Como Tii. 


1 
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Senior Pastor 


Values Fomm, Oral Roberts University, Regent University, and Gordon-Conwel! 
Theological Seminary, among many others. 

NHCLC urges Congress to pass the Democracy Restoration Act. Hispanics 
comprise 21 .8% of the state and federal prison and jail population.' A significant 
number of Hispanic Americans are denied the right to vote because of state laws that 
disenfranchise persons with criminal convictions. In California, two thirds of the 
Hispanic citizen voting-age population cannot vote because of a criminal conviction.^ In 
Texas, over 522,000 individuals are currently disenfranchised because of a felony 
conviction,^ Around 1 19,000 of those are voting-age Hispanics living and working in the 
community. ‘‘ 

As a Christian organization, we know that individuals who led sinful lives can 
rededicate themselves to God, their communities, and righteous living. With faith and 
grace, sinners can be reformed and transformed. The three principles that form the basis 
of NHCLC’s mission are: revival, renewal, and redemption. And it is those three 
principles that guide us to support this important legislation. We believe that laws that 
continue to deny the right to vote to people who are out of prison and living in the 
community work against the objective of NHCLC to inspire Latinos and others to soar 
above their circumstances and become oracles of revival, renewal and redemption. The 
Democracy Restoration Act reflects an understanding of this transformation. 

Revival 

“Revival” is generally defined as “the restoration to use.” The Democracy 
Restoration Act restores, or revives, the voice people have in our society. For Christians, 
a revival is typically understood to be experienced by a community. The Book of 
Nehemiah provides a powerful lesson about communities and revival. As Nehemiah was 
attempting to lead his community to the successful rebuilding of its wall, his opponents 
asked: “Will they revive the stones out of the heaps of the rubbish which are burned?”^ 
Nehemiah and his community succeeded in their efforts, demonstrating that a faithful and 


' Bureau of Justice Statistics. Prison in 2008 1 (2009), hitp://bis.oip.usdoi.gov/content/Dub/Ddf/D08.Ddf . 

^ Sec statistics on the slate of California in a report entitled Diminished 1 bling Power in the Latino 
Community: The Impact of Felony Disenfranchisement Laws in Ten Targeted Slates by Marisa J. Demeo 
and Steven A, Ochoa of MALDEF. cn’adable at hnp:/Av«\v.maldef.org/assets/pdf/FEB18- 
LatinoVotingRightsRepori.pdf (2003). 

^ Jeff Manza & Christopher Uggen. Locked Oit: Felony Disenfranchisement and American 
Democracy 250. Tbl. A3. 3 (2006). 

^ Texas Dep't of Criminal Justice. Statistical Report Fiscal Year 2009 4-6. 

http:/Av\\ w .tdci. stale. t\.us/Dublications/c.\ccmivc/FY09 Stat Rcpon.pdf . Currently, thereaie 19.511 
Latinos on acth e parole supen ision and 99,564 Latinos on communin' supen ision. 

^ Nehemiah 4:2. 


'UnaI^£esta...Tara ^ente Como Tu. 
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hardworking community can revive and put to good use stones that have been damaged 
and broken. 

Faithful communities can do the same for their damaged and broken members. 
The work of the community, however, is made harder when the members it seeks to 
revive are unable to fully contribute to shared goals. State laws which deny people the 
right to vote upon their return to the community prevent individuals from using their vote 
- their voice and their source of political power - to serve and revive their communities. 

Disenfranchisement also takes a great toll on the entire community because of the 
effect it has on a community’s children. A parent’s political participation influences a 
child’s decision whether to vote. Not only do parents act as role models for children 
regarding the importance of participating in the political process, they are often the only 
source of practical information, such as how to register and where to cast a ballot. 
Accordingly, disenfranchising a parent may discourage generations of the entire family 
from civic participation,^ 

Communities cannot be transformed and revived if significant portions of those 
communities cannot and do not vote. Restoring voting rights works in concert with the 
efforts of the faithful to revive communities. 


Renewal means to make something new again. When a person is released from 
prison back into the community he must start life over. Reintegration depends on 
rebuilding relationships with family and friends, finding work, and learning how to live 
with others. This new life offers opportunities and challenges. Christians have an 
obligation to welcome and support this reintegration, much like the gardener Jesus 
describes in the Gospel of Luke in the parable about the fig tree.^ 

In that parable, the owner of a garden had a fig tree that was fruitless for three 
years. The owner lost his patience and wanted to chop the fig tree down because it was 
wasting soil. The gardener asked for more time, explaining that he intended to care for it 
by giving it fertilizer and nourishing its roots. The gardener acknowledged that the fig 
tree was not living up to its potential or design. And the gardener did not decline to put 
expectations on the fig tree. But, the gardener rightfully noted that the tree’s chance of 
success would increase with support and encouragement. By restoring the right to vote to 
people who are out of prison, we formally welcome them back and encourage them to 
connect with the community in a way that allows them to reach their fullest potential. 


^See Erika Wood. Brennan Ctr. for Justice, Restoring the Rightto Vote 12(2009). 
'Luke 13:6-9. 


'UnaI^£esta...Tara ^ente Como Tii. 


3 




JL IGLESIACRISTIANA 

T misericordia 

451*) [■.. Del Mjr »lul. Laredo, TX 7S041 
l»h;95ft.712-24S4 - Ka\:9i;6.712-26S% 


Rev. Gilberto & Zuma Velez 
Senior Pastor 


Redemption 

Redemption means the act of reclaiming something previously sold. Christians 
associate redemption with Christ’ s sacrifice on the cross in order to release humans from 
the bondage of sin. Because all humans are created in God’s likeness and image, we all 
have the potential to be so much more than our worst sins. Moses killed a man, Peter 
forsook Jesus, King David had Bathsheba’s husband killed, and Jonah tried to abandon 
God. But all of these people went on to serve God and their community. Christ’s 
sacrifice on our behalf requires us to rise above our own failings, limitations, and 
circumstances, and be the best persons and citizens we can be. 


The Democracy Restoration Act not only restores a right, it compels an 
obligation. This legislation obligates people with a criminal conviction in their past to 
use the vote to resolve political differences, to think critically about which policies and 
leaders are best for our country, and to uphold the civic responsibility of voting. Just as 
the father was joyful at the return of his prodigal son, we should reward the desire of 
persons with criminal convictions to engage in constructive and positive activities. 


The practice in 35 states of extending political disenfranchisement beyond the 
prisons walls transforms former prisoners into second-class citizens in their own 
communities and conflicts with Christian principles of mercy and forgiveness. If we 
want former offenders to live productively, we must impart upon them the opportunity 
and obligation to vote. 


Conclusion 

The goals and objectives of the Democracy Restoration Act are consonant with 
core Christian values. 1 urge you to pass this important legislation. 
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